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Tis volume is an effort to place 
before the layman in untechnical 
language some of the salient facts as to 
the progress which the law is making in 
coping with modern human problems. 
Each contributor is well qualified to 
write upon the subject assigned to him. 
Each is now engaged in active work in 
one way or another connected with the 
subject of his contribution. The re- 
sult is, therefore, a practical statement 
of progress from persons whose duties 
and activities are making that progress 
possible. 

George Sharswood, the great Chief 
Justice of Pennsylvania,' quotes an 
English judge as saying: “No attorney 
is bound to know all the law; God for- 
bid that it should be imagined that an 
attorney, or a counsel, or even a judge, 
is bound to know all the law.” 

In view of this difficulty the reader 
may readily expect that from a group 
of writers such as these he will reach a 
closer understanding of those portions 
of the law which are discussed than 
could be the case if one man wrote the 
entire volume. 

No attempt is made to cover the 
whole field of law. What we have are 
the independent statements of over 
twenty-five persons on _ particular 
phases of the subject. An expert has 
been defined as anybody away from 
home and a specialist dismissed with 
the description, one who knows more 
and more about less and less. We do 
not make use of either of these terms in 
connection with the contributors. They 
are, however, practical men. ‘They all 
declare, from different points of view, 
that the law is confronted today with 
enormous problems and that it is 
struggling manfully to solve them and 


1“ Professional Ethics,” p. 78. 


we may accept their presentation as 
frank and unbiased. Their argument 
as to what should be done to remedy 
the various situations merits careful 
consideration. 

The fact that each man treats a 
different topic eliminates the occasion 
for much serious disagreement as to 
fundamentals. Where such disagree- 
ment does exist the layman will ob- 
serve the arguments pro and con and 
will then understand why more prog- 
ress has not been made—because we 
are not certain as to the next step. 

The editors have studiously refrained 
from revising the articles as received. 
Each contributor has been encouraged 
to present his independent thought in 
his own way even with the risk of a 
difference of opinion and lack of uni- 
formity of thought in the book. The 
subjects have been arranged with a 
view to grouping problems that are 
related rather than on the basis of the 
remedies to be applied. It is inevita- 
ble that there should be some overlap- 
ping of ideas under these circumstances. 
What is more essential is that the 
reader should understand the relation- 
ship of one article to another so that 
the volume may appear as a codrdi- 
nated whole rather than an unrelated 
series of documents however interest- 
ing in themselves. It is hoped that the 
following brief survey may help to 
accomplish this result. 


THe CONTENTS OF THE VOLUME 

The first task is to give the reader an 
adequate background for  under- 
standing the problems of the law at the 
present time. For this purpose Dean 
Pound (pp. 1-9) tells us the conditions 
surrounding the struggle to make the 
law and legal machinery of practical 
value to the individual. 
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Part I brings the reader at once into 
the arena. Every one will realize that 


- lems—one relating to what legal rights 

should be created and the other de- 
fining how those rights shall be ad- 
ministered. Part I deals with the 
substantive law—by which rights are 
created. It would be quite possible 
to prepare several volumes on this one 
subject. Of the many topics those 
presented seem particularly timely. 

Professor Goodrich (pp. 10-14) de- 
scribes the strenuous effort on the part 
of the Bar to get together into under- 
standable compass all these rules of 
law and the variations of them as a 
basis for further scientific development. 
He would have us understand the 
“enormous change” in the amount of 
the law and the “complexity and un- 
certainty”’ which result to the prac- 
tising attorney. His remedy is a 
restatement of the common law. 

The next two articles deal with 
special phases of the tremendous 
growth and “confusion of tongues” 
with which the American Law Insti- 
tute is dealing. 

Mr. Chamberlain (pp. 15-25) writes 
on changes in the rights of individuals 
with respect to the family relations. 
He limits his discussion to law as 
created by the legislatures and gives 
striking illustrations of the way in 
which “the changing mores” are 
“modifying the customs of society.” 
He shows us the law confronting 
the concept of independence of the in- 
dividual which would exalt the indi- 
viduality of the married woman and 
the counter concept of much earlier 
acceptance that the unity of the family 
was to be secured by making the mar- 
ried woman a subordinate member of the 
group. Judge Rosenberry (pp. 26-30) 
discusses the equally interesting tend- 
ency of those who make law to include 
in its scope problems which earlier ages 
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have thought better solvable elsewhere, 
He notes the acceleration of the process 
of including in law matters in which 
“there is not time for the development 
of non-jural sanctions of sufficient force 
and vitality to control the situation,” 
and the corresponding tendency of 
many of these laws to become obsolete 
because social experience will soon 
demonstrate their worthlessness. 

The next two articles show other 
efforts of the Bar to control this tend- 
ency to make new laws and to extend 
throughout the country and the world 
the experience of beneficial laws. 

Judge Hargest (pp. 31-36) discusses 
the effort to make the laws harmonize 
throughout the United States. The 
action of forty-nine different juris. 
dictions in the United States adding 
their own interpretation to the existing 
multitude of laws would result in in- 
describable confusion for persons who 
have interests, business or otherwise, in 
the different states were there not some 
means of encouraging a certain amount 
of uniformity both in the text of laws 
and in their interpretation by the 
courts. This same idea is carried over 
into the international field by Mr. 
Goetz (pp. 37-47) only in this case the 
goal to be sought is international peace 
through better understanding. He is 
most encouraging in his outlook when 
he says that “the advancement made, 
while conservatively viewed as still in 
the inceptive stages, is nevertheless 
unprecedented in magnitude.” 

Finally Mr. Johnson (pp. 48-53), to 
conclude this part I, raises a warning 
finger pointing to the limitation which 
should be made in trying to solve all 
problems by law, but realizing that as 
a democracy we must “experiment if 
we legislate at all.” 

The effect of the section is to demon- 
strate the surging efforts of individuals 
and groups to make new laws, to change 
old laws and to control human relations 
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and human destinies more and more by 
law. At the same time we see equally 
impressive efforts on the part of law- 
yers and bar associations to understand 
this tremendous surge and direct it in 
effective channels so that it may serve 
and not swamp the community. 

Part II brings us to the adminis- 
trative side of the law. This is equally 
ssimportant as the substantive law and 
it lends itself perhaps more readily to 
description to a lay audience. 

The particular subject of Part II is 
in a sense introductory to the rest of 
the volume. It discusses the two out- 
standing resources of the administrative 
side of the law in solving human prob- 
lems—conciliation and litigation. The 
frst two articles both relate to con- 
ciliation. Judge Lauer (pp. 53-59) sees 
the need of it from the bench. Mr. 
Smith (pp. 60-65), speaking from years 
of experience in legal aid work sees it in 
connection with those controversies 
which may be disposed of by a legal 
aid society before they even reach the 
court room. The saving to the com- 
munity in delay, expense and stored 
up anger by the greater use of concil- 
iation is too striking to be overlooked. 
Judge Lauer says that conciliation 
supplies the remedy for the law’s delay 
and at the same time encourages con- 
cord while litigation promotes discord 
among the parties. Mr. Smith illus- 
trating the situation from the practice 
in Denmark urges that conciliation 
procedure be actually used and tried 
out by our judges. 

The next three articles deal with the 
problems of making litigation less for- 
midable. Mr. Grandfield (pp. 66-74) 
speaks on the subject of administrative 
law—the process whereby a particular 
type of problem is removed from the 
courts and turned over to a specialized 
tribunal which does nothing else. This 
manner of disposing of a case lies some- 
what between the processes of con- 


ciliation and litigation. Judge Burr 


(pp. 75-81) discusses the vexing prob- 
lem of trial by jury. This machinery, 
once won by the people from the king 


at the cost of untold suffering, has now 


to withstand serious attacks because it 
is regarded as no longer efficient. 


interesting reading. 

Mr. Marvel (pp. 82-86) takes up the 
great question as to whether in our 
government of checks and balances the 
legislative branch has not intruded too 
much upon the territory of the judicial. 
He asks us to face frankly the situation 
of our courts handicapped by laws 
relating to procedure—the laws made 
by the legislature and the processes of 
the court not under the complete 
control of the judges. 

In the final article in this section Mr. 
Harley (pp. 87-94) tells us of the efforts 
to meet the needs of administering law 
in urban centers by the establishment 
of courts to specialize in these problems. 
While Mr. Grandfield deals with this 
matter from the standpoint of the type 
of case to be handled by the tribunal, 


Mr. Harley is thinking of those matters | 


which arise because of the nature of 
the community in which the court must 
operate. 

Part II is a summary of ideas on 
conciliation, litigation and special legal 
machinery adapted to types of cases 
and types of communities. It gives 


an idea of the complexity of the prob- — 7 
lem of government by law from the © 


administrative side. At the same time 
it shows the law and the legal profes- 


sion grappling with the problem, © 


striking out into new experiments and 
endeavoring to assure itself as to what 
is the next step for improvement in 
making the law work. 

Part III deals with a further division 
of the administrative side of the law, 
and we are shown how in civil cases 
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there are great enterprises on foot for 
enabling the law to function more 
effectively. 

Naturally the general subject of the 
trial of civil cases appears first. Mr. 
Shelton (pp. 95-101) summarizes ade- 
quately much that is going on in this 
direction. Here again we note the 
conflict between the legislative and 
judicial branches of government. He 
speaks of the congested dockets which 
“make necessary the use of arbitration 
courts or discourage men into surren- 
dering their rights,”’ and of “‘a comba- 
tive dissatisfaction” with the machin- 
ery which would lessen popular faith in 
the courts were it not for the counter 
efforts being made to secure a remedy. 

Judge Bruce (pp. 102-104) discusses 

the tendency to increase the equity 
jurisdiction of courts as a way out from 
some of the disadvantages of the slower 
time honored common law method. He 
raises the query as to whether the effort 
to get away from the cumbersome 
methods of trial may not result in an 
even greater use of equity as in the case 
of the Volstead Act which gains equity 
jurisdiction by the declaration that 
certain matters are declared nuisances 
which a court of equity may abate. 
Juvenile courts frequently combine 
equity and criminal jurisdiction. 
Judge Day (pp. 105-111), from his prac- 
tical experience on the bench, tells us 
about the operation of a family court. 
His viewpoint with regard to the useful- 
ness of this machinerv is well illustrated 
by the following quotation: 

A family court will not by its operation 
in a community end family disorganization, 
delinquency, divorce or any of the related 
problems, but it is a social and legal means 
whose aim is to rehabilitate the home. And 
perhaps the greatest service of all is to 
nullify or modify the social effects of the 
home that is broken beyond repair. 


This article makes a graceful transi- 
tion to the next part. 


Part IV repre- 


sents a collection of interesting devel. 
opments and contributions to the prob- 
lem of making our criminal laws of 
more value both to the individual and 
to society at large. As one man has 
expressed it, ““The modern criminal js 
either to be reformed by prison or else 
shut up for life and given such ameni- 
ties as beer and tobacco to console him 
for loss of liberty. He used to be 
looked upon as possessed by the devil, 
Today he is regarded as an imper- 
fectly constructed creature who cannot 
safely be left at large if his defects can- 
not be set right.’’? 

This change in the attitude toward 
the criminal has made necessary enor- 
mous changes in the manner of dealing 
with him, and contributions have been 
sought and accepted from many groups 
and professions in addition to those 
which the law itself has inaugurated. 
It is impossible in the space allowed to 
cover the entire subject in detail. For 
this reason no particular mention is 
made of the specific work of crime com- 
missions and legal aid societies as 
machinery for gathering statistics of 
persons accused of crime as a basis for 
a more intelligent method of handling 
the problems. 

Dean Miller (pp. 112-118) introduces 
the topic by a well-rounded summary 
of the main points involved. The pic- 
ture he gives us of “the trial judge” 
who has “become more and more an 
umpire, refereeing a skilfully coached 
game between contending lawyers and 
witnesses”” serves to make concrete 
the difficulty of effecting a remedy. 

Doctors McCarthy and Maeder tell 
of the contributions made by the 
medical profession on the matter of 
insanity and indicate further contribu- 
tions which the medical profession is 
prepared to make. The recommenda- 
tions of the authors in this regard de- 
serve careful attention. 


2“ Lycurgus,” by E. S. P. Haynes. 


| 
Ce 
(pP- 
of pl 
poin 
“al 
pli 
victi 
qua 
trib 
ther 
izat 
seri 
0 
enc 
a b 
wit! 
Yor 
ind 
toi 
cer’ 
I 
bei 
. self 
det 
cha 
col 
itse 
you 
pre 
me 
ing 
cu 
ke 
tiv 
hig 
TI 
ev 
ler 
- as 


Contributions to the law may also be 
made by probation officers. Mr. Chute 
(pp. 136-141) describes the elements 
of probation work and its growth. He 
points out that it supplies the law with 
“a plan of social treatment and disci- 
pline applied by the court to such con- 
yicted offenders as the court after in- 
vestigation believes may thus be ade- 
quately dealt with and prevented from 
further delinquency.” 

The legal profession is making con- 
tributions to the criminal law—among 
them being that of the defender organ- 
ation in the city police courts de- 
scribed by Mr. Orfila (pp. 146-151). 

One of the final steps ina criminal case 
is the appeal to the governor for clem- 
ency. Mr. Griffin (pp. 142-145) from 
a background of experience in dealing 
with the Baumes Commission in New 
York describes the factors which really 
induce a governor to pardon a criminal. 

This section as to the criminal law is 
mainly a series of contributions made 
to it by allied professions which are con- 
cerned in solving similar problems. 

Part V introduces us to the efforts 
being made by the legal profession it- 
self to develop its own members to a 
degree of efficiency and strength of 
character necessary to ministers of 
justice and worthy of officers of the 
court. The subject naturally divides 
itself into those problems of training 
young men to become members of the 
profession—directing the energies of 
members of the profession—and elim- 
inating undesirable members. 

Mr. Reed (pp. 152-156) notes the diffi- 
cult educational problem imvolved in 
keeping the profession truly representa- 
tive and at the same time maintaining 
high standards of professional conduct. 
The divergencies among the admission 
requirements and among the law schools 
evidence the slow growth. The prob- 
lem of bar associations at the present 
day is not so much the ideals of the 
associations as the membership. Mr. 
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Guthrie (pp. 157-162) discusses the 
matter of bar associations in the United 
States as compared with an unorganized 
group of lawyersin upholding the stand- 
ards of the profession. He concludes: 


There cannot permanently be great 
courts, whether national or state or local, 


without scholarly and competent bars ever _ 


determined through coiéperation and col- 
laboration in bar associations and law 
schools to contribute, in the full measure 
of their several abilities and opportunities, 
to the reform of our laws and their more 
efficient, impartial and just administration, 
and to the maintenance of the highest 
possible standards of professional service 
and ethics. 


Mr. Gardiner (pp. 163-167) relates his 
experiences as secretary of a Grievance 
Committee which had to pass upon 
complaints brought against members 
of the Bar. His conclusion is that 
“most complaints are due to a lack of 
understanding on the part of complain-— 
ants.” 

Part VI, closing the volume, brings 
out two of the efforts being made to 
secure more satisfactory laws from the 
legislature. Professor Leek (pp. 168- 
171) speaks of Legislative Reference 
Bureaus and Mr. Wismer (pp. 172-176) 
tells of the enormous fund of material 
in the files of legal aid societies. 

Legislative reference bureaus gather 
quantities of information and do good 
technical jobs in drafting laws. But 
the contact between the law and the 
individual is nowhere so well repre- 
sented as in the busy offices of the sev- 
enty-five or eighty legal aid societies 
of the United States today. The 
article by Mr. Wismer is practically the 
first ever to be written on the subject 
and is a fitting ending to the volume. | 

The editor of this volume desires to 
express his appreciation to the various 
gentlemen who contributed so gener- 
ously of their time and effort in pre- 
paring these articles. 

Joun S. Brapway. 
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with social problems, and in a 
large sense has always been confronted 
with economic problems. The occa- 
sion for law is that we have to live 
together in civilized society under con- 
ditions in which claims and demands 
and desires conflict or overlap, and these 
claims or demands or desires must be 
adjusted or reconciled so as to bring 
about a maximum of satisfaction with 
a minimum of friction and waste, if 
civilization is to be maintained, fur- 
thered and handed on. The problems 
of law are social because the legal order 
is a social institution, a highly special- 
ized form of social control. They are 
economic because the task of social 
control is one of governing human ac- 
tivities in the satisfaction of unlimited 
wants out of the limited stock of goods 
of existence so as to conserve those 
goods and make them, in a long view, 
go as far as possible. 

Two circumstances have made us 
newly conscious of social and economic 
problems as problems of the law, and 
have made such problems seem pecul- 
iarly problems of the law in this time 
and place. One is that we are in a 
period of legal transition, in the wake 
of social and economic transition, 
following upon an era of legal and so- 
cial and economic stability. In the 
era of a systematizing and ordering 
legal science, which went with this 
social and economic stability, we had 
come to think of the foundations of the 
law as fixed and of changes in law as no 
more than detailed new applications of 
old and settled principles. That mode 


of thought was a response to one set of 
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% 
social and economic problems. It is 
not sufficing for a new set newly press- 
ing. Thus it is made to appear that 
such problems are something new. 
But a second circumstance, no less 
efficient toward the same result, is the 
break with the historical and analytical 
jurisprudence of the immediate past 
which is characteristic of recent legal 
thought. The historical and analyti- 
cal jurisprudence of the last century 
sought to exclude all social and eco- 
nomic problems, as such, from the do- 
main of the science of law. They 
sought to set up a self-sufficient juris- 
prudence in which only authoritative 
legal materials, regarded as such, should 
comeintoconsideration. Theyexpected 
to set up a critique of legal precepts, 
legal doctrines and legal institutions 
in terms of these precepts, doctrines 
and institutions themselves. A cri- 
tique of them in terms of the social 
and economic problems to which they 
are addressed has drawn attention to 
something with which jurists had had 
no concern. It has made the relation 
of law to such problems seem some- 
thing wholly new. It has made it 
seem that problems of the sort were 
confronting the law for the first time. 
Although the functional thinking of — 
today with its trying of legal precepts | 
and doctrines and institutions with 
reference to how, and how far, they 
achieve the ends of law, make it look as 
if the legal order had to do with social 
and economic problems for the first — 
time, in truth it is but meeting new 
social problems and new economic 
problems partly by adaptations and 
reshapings of the received traditional 
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legal partly with new 
materials, new methods and new modes 
of juristic thought. The problems of 
the last century gathered round the 
security of acquisitions and the secu- 
rity of transactions. Hence they called 
for stabilizing theories, for strict setting 
off of authoritative legal materials 
from the extra-legal materials of leg- 
islative and judicial lawmaking, and for 
insistence on judicial rather than ad- 
ministrative justice and a holding down 
of the administrative element in judi- 
cial justice to the minimum. In con- 
trast the problems of the present gather 
round the interest in the social life of 
the individual. Hence they call for a 
creative legal science. They call for 
scrutiny of the ideal element in law, 
something of which the legal science of 
the last century refused to take account. 
They call for recognition and definition 
of received ideals and a differentiation 
of those which are received and form 
part of the law from those which are 
extra-legal and personal to judge or 
magistrate or lawyer. They call for a 
critique of the received ideals in terms 
of the society of the time and its eco- 
nomic problems. They call for in- 
dividualization in the application of 
law as distinctly as the problems of the 
last century called for generalized ap- 
plication and consideration of causes, 
as it were, in gross. Hence they call 
for recognition of the administrative 
element in all justice and not the least 
in judicial justice. 

Economic unification is the conspic- 
uous fact in America of today. The 
social and economic problems of our 
law are chiefly problems of adjusting 
human relations in the unified, machine- 
dominated, specialized, crowded life, 
under the eyes of one’s fellow men, 
which goes on in the urban community 
of today, by means of the legal mate- 
rials devised or given shape for the in- 
dependent, individualist, diversified, 


relatively dispersed 
mined life of the pioneer, rural, agrj- 
cultural community of a century ago, 


Types or SocrAL AND Economic 
ORDER 


Compare, for a moment, the two 
types of social and economic order. A 
century ago life centered in small, 
clearly defined groups, the household 
and the neighborhood. Transporta- 
tion was slow, inconvenient and expen- 
sive. Hence contacts with the outside 
were comparatively few. ‘The groups 
in which men lived were economically 
independent. Each pioneer household, 
and to a great extent each rural house- 
hold, raised its own food, butchered its 
own beef, killed its own hogs, smoked 
its hams and bacon, barreled its salt 
pork, cut fuel from its own wood lot, 
drew water from its own spring or its 
own well. Each housewife made the 
family clothes, spun wool and flax, 
made bread, churned butter, made 
soap and made candles. Each neigh- 
borhood ground its own grain, had its 
local carriage factory making its own 
vehicles, had its own tannery, and had 
its local cobblers making shoes for the 
neighbors. It was a_ self-sufficient 
economic entity. It had a large degree 
of political independence and was dis- 
posed to assert that independence to the 
utmost. A certain degree of political 
unification was required for purposes of 
protection, and the commerce clause of 
the federal constitution testifies to a 
rising need of some economic unifica- 
tion. But the provisions as to local 
militia in our bills of rights show how 
jealous these self-sufficient neighbor- 
hoods were of centralized military pro- 
tection. They remind us how much 
those neighborhoods feared that the 
central protecting authority might get 
out of hand and impose its authority 
beyond what was required for the com- 
mon defence against alien enemies. 
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Nor was there specialization in the 
pioneer, rural community. Individual 
versatility was the rule and was carried 
tothe extreme. Each household, or at 
least each neighborhood, had to find 
within itself those equal to every emer- 
gency, those competent to do anything 
demanded for the existence and the 
functioning of the group. Above all, 
moreover, each group was a free group. 
Each grown individual, and the pioneer 
matured early, was free to withdraw 
and seek more congenial associations, 
physical or human. Any one who 
chafed under the small degree of social 
control required for the pioneer, rural 
community could turn into the wilder- 
ness and make him a new home. 

In a society so organized the whole 
spirit of the law, its ideals as well as its 
precepts and doctrines and institutions, 
made for a maximum of individual self- 
assertion, a maximum of local inde- 
pendence, a maximum diffusion of re- 
sponsibility and a régime of individual 
free action, judged after the event by 
preappointed standards, not one of 
administrative guidance in advance of 
the crisis of action in order to obviate 
doubts and disputes. In such a society 
the doctrine of consociation rather 
than subordination, the conception 
that we are with one another rather 
than over one another, the régime of 
every one looking out for himself, 
expressed the civilization of the time 
and place as completely as they fail to 
express the civilization of today. 


AND Economic CHANGES 


Today we live not so much in house- 
holds and neighborhoods and more in 
an indefinite nation-wide interdepend- 
ence. If we live in some part in groups, 
the groups are looser, less definite, and 
larger. ‘The household is a loose group. 
Household discipline is less relied upon 
as an agency of social control. For 
example, truancy and _ incorrigibility 
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are no longer a mere matter for inter- 
view between father and son, but are in 
the jurisdiction of juvenile courts. A 
generation ago it was settled that the 
husband’s common-law right of cor- 
rection was obsolete. Long ago it be- 
came the American doctrine that hus- 
band and wife might have separate 
domiciles. Today they may have 
diverse national characters. What is 
more significant, the household has 
ceased to be an economic unit even in 
legal theory, and legal theory is always 
the last thing to change. Laws as to 
child labor, juvenile courts, domestic 
relations courts, newer doctrines as to 
the claims of husband and wife and 
parent and child, have made the legal 
rights to services of wife and child little 
more than fictions on which to ground 
certain actions. Moreover, the books 
now discuss, not defence of a member of 
one’s household, but defence of a guest 
riding in his automobile. Both the 
neighborhood and the politically de- 
fined locality have ceased to be definite 
self-sufficient groups. Dwellers in the 
same urban apartment house often no 
longer know each other or have any 
interests in common, unless sometimes 
to hold a miserly landlord to the mini- 
mum of fair treatment which they can 
extort from him with the aid of a hous- 
ing commission. Local neighborhoods 
have ceased to be self-sufficient or self- 
sustaining. For example, in the agri- 
cultural community in Maine in which 
I live in the summer you buy at the 
country store corned beef canned in 
Argentina by a Chicago corporation, 
ham and bacon come from Chicago, 
and milk is shipped to Boston. For 
clothing one orders from mail order 
houses in New York or Philadelphia, 
remits through the post-office, and 
receives his purchase through the par- 
cel post. Bread is made in another 
state and comes to a local distributer 


by express. In the urban community — 
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which is my political and legal situs,, 
fuel comes from Pennsylvania if coal, 
or Texas if oil, and we are at the mercy 
of labor troubles in jurisdictions in 
which our interests do not come into 
consideration. Our water supply comes 
from interstate streams and interstate 
complications with respect to it have 
arisen more than once. Ice comes 
from another state. We do not grow 
our own grain, make our own vehicles, 
or even raise our own fruit and vege- 
tables within the territory of which 
politically we are a part. The local 
cobbler has ceased to be more than a 
repairer of shoes. The local mill and 
the local tannery have gone. The 
local carriage factory has gone. Vehi- 
cles are made in a few specialized 
industrial centers, and sales agents 
throughout the country have replaced 
the local carriage factory. Even crimes 
and criminals have ceased to be neces- 
sarily domestic. Country-wide organ- 
ization of crime has become as feas- 
ible and inevitable as country-wide 
organization of industry. 

Where the political group in the past 
was homogeneous and natural, today 
it is likely to be heterogeneous and 
from an economic standpoint artificial. 
Compare the colony of the revolu- 
tionary period with the state of today. 
Especially in the west the state boun- 
daries are often but arbitrary lines 
upon the map. One portion of a po- 
litical unit may be tributary economi- 
cally to a center in one state and 
another to a different center in a third 
state, or the whole may be dependent 
upon some great center out of the 
state. The vital interests of the in- 
dividual are no longer necessarily in 
the politically defined geographical 
area in which he chances to sleep 
nights. His working life may be in 
Manhattan and yet our political organ- 
ization may assign him to New Jersey 
or Connecticut. The sales agent po- 
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litically in California may be economi- 
cally dependent upon Detroit or Flint 
in Michigan. Thus we may under- 
stand why politics mean much less to 
the city dweller of today than they 
meant to the pioneer. ‘To the pioneer 
they involved a paramount interest in 
protection. To the city dweller of 
today they have no direct relation to 
his most immediate and vital interests, 

Whereas one hundred years ago the 
farmer took his grain to a local miller 
and his vegetables to a local market, 
today a large part of the grain which he 
raises goes abroad, and one may see on 
a spur track in California freight cars 
loading with lettuce for the tables in 
New York and Boston. Whereas a 
century ago the local store played no 
mean part in neighborhood life, today 
we have chain stores. In place of the 
local inn we have chain hotels, very 
likely with a peripatetic staff, working 
as like as not in New England in the 
summer, and in Florida in the winter. 
Modern transportation has unified not 
only our economic life, but even our 
recreations. The radio furnishes a 
common program for great areas ex- 
tending beyond political boundaries. 
Spring and summer see an annual mi- 
gration in automobiles so that New 
England may be the summer play- 
ground and Florida the winter play- 
ground of a whole people. ‘Thus state 
lines lose any but political significance. 

American law was formative at a 
time when it took Washington twelve 
days to ride from Philadelphia to Cam- 
bridge in an emergency. ‘Today any 
traveler can make that journey in eight 
hours. Our legal institutions belong 
to an era when General Grant took 
nine days to travel by river boat, canal 
and rail from Ohio to West Point. 
Today he could travel by rail from Los 
Angeles to West Point in half of that 
time. They are conceived in the spirit 
of the time when General Sherman, go- 


ing 
na. 
time 
but 
Los 
tran 
hav 
our 
I 
| und 
cha 
| Eng 
| tuti 
ruré 
istic 
| , of | 
cor 
Stre 
of | 
was 
and 
The 
Ror 
tral 
eve 
| $0 1 
wit 
Lat 
| | inst 
of | 
| ind 
ind 
ear 

= 4 


ing from New Orleans to San Francisco 
by the quickest route, spent six weeks 
ina journey which one may make today 
inless than half as many days. Indeed 
men have gone from New York to San 
Francisco by automobile in half the 
time, and New York and Boston are 
but two days from San Francisco and 
los Angeles by air mail. In short, 
transportation and communication 
have made of the land one vast over- 
grown heterogeneous community, but 
our legal institutions speak from the 
time of small self-sufficient homoge- 
neous local communities. 


LEGAL SysteM CHARACTERISTICS 


What these things mean may be 
understood better if we look at some 
characteristics of our legal system in 
their relation to the past and the 
present. 

In receiving and giving shape to 
English legal materials and legal insti- 
tutions to meet the needs of a pioneer, 
rural, agricultural society, character- 
istically we developed detailed bodies 
of local law. As one might say, our 
common law has been a law for Main 
Street. It has been a law for a society 
of local communities, each as free as 
was consistent with the general defence, 
and each left to itself as far as possible. 
The Latin world inherited from the 
Roman Empire ideas of unity and cen- 
tralization. England preserved, and 
even developed, the Germanic tendency 
to small autonomous groups, which is 
so marked in Protestantism in contrast 
with the universal organization of 
Latin Christianity. This tendency has 
been strong in American common-law 
institutions. ‘The characteristic Anglo- 
American legal polity has a background 
of historical unity and a foreground of 
individualized local detail. 

This polity did well in the society of 
independent, local neighborhoods of 
early nineteenth-century America. It 
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is strained to the breaking point in the 
economically unified society of inter- 
dependent communities which obtains 
today. Uniform legislation on com- 


mercial subjects has been going on for 
In spite of our inherited 
distrust of central authority, and con- _ 


a generation. 


cern for local autonomy, we seem to be 
pushed by the exigencies of our eco- 
nomic unification toward more and more 
federal control of what we cannot but 
feel is the business of the local govern- 
ment. 


between governmental agencies has 
always been the weak point of a polity 
organized round ideas of diffusion 
rather than concentration of power, of 
checks and balances, and of accounta- 
bility to courts rather than to adminis- 
trative superiors. 
cialism of our law must give way before 
conditions in which the everyday trans- 
actions of our economic life habitually 
transcend state lines. 

Another characteristic no less marked 
is the doctrine of supremacy of the law 
and its corollary, aversion to adminis- 
tration as contrasted with adjudication. 
The common-law polity seeks to make 


of everything a legal question, and — 
that means a judicial question. Morley © 


tells us that this is in some measure 
attributable to Puritanism, but it runs 
back to the Middle Ages and has been 
a mark of the common law since the 
thirteenth century. 
spirit of Germanic law which thought 
of the King as ruling under God and 
the law, and sought to subject all exer- 
cise of the will to an order of justice 
over and above human control. In 
our formative polity thes: ideas were 


organized by the doctrine of separation — 


of powers. Thus subjection of all 
things to judicial control, invoked in 
the process of orderly litigation, be- 
came the presupposition of our con- 


We are driven to learn codp-— 
eration as the alternative of a justly — 7: 
dreaded centralization; and ge 
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stitutional law. Great questions of 
legislative policy are left ultimately to 
the courts for adjudication as to wheth- 
er there is due process of law, while 
statutes involving the most vital con- 
cerns of life remain in a state of 
suspense nominally in force but sub- 
ject to judicial scrutiny at some 
indefinite time in the future. Adminis- 
tration in matters of the gravest con- 
cern is carried on by means of injunc- 
tions. But the other day we saw the 
question how far a legislature might 
convene and impeach a_ governor 
determined by the same court which 
tries everyday actions at law and suits 
in equity. ‘Today one of our states is 
suing another in the highest court of 
the land in order that an administra- 
tive adjustment of rights in a river may 
be reached judicially. The use of the 
waters of a great. lake by the second 
largest of our metropolitan areas, as 
against the claims of other great urban 
areas with respect to harbors and water- 
ways, is made the subject, not of legis- 
lative or of administrative arrange- 
ment but of a suit in equity. We have 
seen open and persistent attack upon 
this feature of our common law polity 
in agitation for recall of judges, recall 
of judicial decisions, and limitation of 
judicial power over unconstitutional 
legislation. It is not unlikely that 
such attacks presently will be repeated. 
But these attacks are less significant 
than the rise of delegated legislation, 
the shifting of the leadership in politi- 
cal life from legislatures and courts to 
the executive, the setting up of ad- 
ministrative commissions with mixed 
powers, and the steady growth of 
boards and commissions with juris- 
diction over what were once taken to 
be matters of judicial cognizance. It 
is vain to lament these phenomena. 
A need of getting things done in a 
country of quick and far-reaching 
transportation, far ramifying interde- 


- 


pendence, restless business enterprise, 
and nation-wide undertakings calling 
for instant determinations of policy 
and speedy execution, preclude appli- 
cation of the deliberate methods of 
judicial determination after the event 
to the conduct of everyday business. 
We can no more govern the business 
life of today by the judicial methods 
of the last century than we can control 
the motor traffic in our city streets by 
the same rule of the road and standard 
of the reasonable man applied judi- 
cially after the accident, which sufficed 
for the buggies and lumber wagons of a 
generation ago. 


ADMINISTRATION OF JUSTICE THROUGH 
TRIAL BY JURY 


A third characteristic of our Ameri- 
can common law has been popular 
participation in the administration of 
justice through trial by jury. This com- 
mon-law institution had an extreme 
development in the United States. 
It appealed to pioneer versatility, to 
the pioneer feeling that any man was 
competent to do anything. Hence we 
conferred greater powers upon juries 
than they ever had in England, and 
left them much more free from judicial 
control than they had been in any other 
English-speaking land. No doubt this 
wide popular participation in the ad- 
ministration of justice, and consequent 
popular responsibility for the practical 
working of the machinery of justice, 
was beneficial in pioneer rural, agricul- 
tural America. The cases heard by 
juries arose in the neighborhood and 
called for local knowledge and a 
shrewd judgment of the juror’s neigh- 
bors and their dealings and conduct. 
But the city dweller of today has no 
such neighborhood knowledge as the 
common-law jury presupposes. His 
experience is likely to be limited to 
his office or shop or desk and the daily 
journey to and from his cell in an apart- 
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ment house. For the rest it is a spe- 
cialized experience, very likely in some 
nation-wide business, but extending 
only to some particular phase of that 
business. From this narrow environ- 
ment he is called on as a juror to deal 
with cases out of his experience and 
out of the confined orbit of his life. 
He is called on to deal with cases in- 
volving country-wide transactions, or 
involving details which only a specialist 
may thoroughly understand. More- 
over, the congested dockets of the 
courts, the long or even continuous sit- 
tings of trial courts in our cities, and 
the large panels called for by causes of 
public interest, have made jury trial a 
serious economic drain for which the 
civil jury of today is felt by the business 
community to offer little compensating 
advantage. Accordingly, subject after 
subject has been taken away from the 
courts and confided to administrative 
boards, largely in order to avoid the 
delay and expense and uncertainty of 
jury trial. The proved inapplicability 
of jury trial to commercial causes has 
led to a new growth of arbitration, with 
legislation in every part of the land 
extending its scope and powerful or- 
ganizations of business men urging it in 
new directions. Constitutional amend- 
ments in a growing number of juris- 
dictions admit of verdicts by less than 
the whole number of jurors. Powers 
of reviewing the verdicts of juries are 
being conferred upon courts in some 
of our most conservative states, and 
courts everywhere are assuming such 
powers without legislation. This is in 
marked contrast with the legislation of 
the past and the judicial attitude of the 
formative era of our polity. No one 
who studies attentively American legis- 
lation and judicial decision of today can 
doubt that our economic unification 
and specialization is having a profound 
effect upon the system of trial by jury 
in civil causes. 


-SocraL anD Economic PROBLEMS OF THE Law 
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AVERSION TO LEGISLATION 


Another characteristic of our com- 
mon law is its aversion to legislation, 
its reliance upon judicial empiricism 
rather than upon texts formulated in 
advance. But in the economic order 
of today the need of knowing in ad- 
vance the details of what may be done 
and what is prohibited compels resort 
to legislation whether we like it or not. 
We cannot expect greatly to diminish, 
much less to abate, legislative law- 
making activity. 

Above all and in a sense summing up 
the foregoing characteristics, our com- 
mon law is and has always been in- 
tensely individualist. But when we 
look at our common-law individualism 
in the light of the social order as it now 
is, we must recognize that adjustment 
of this traditional spirit of our law to a 
different Organization of society is not 
the least of the problems of the legal 
order. In a pioneer society the freely 
self-determining individual unit was a 
reality. In a society marked by ex- 
treme specialization, minute division of 
labor, and far-reaching economic in- 
terdependence, our nineteenth-century 
ideal of the individual is out of relation 
to the facts. Our forefathers valued 
and safeguarded the individual inde- 
pendence and _ individual initiative 
without which a social order in the 
wilderness would have been impossible. 
We have to learn instead to value and 
safeguard coéperation, the initiative 
of the competent specialist, and sub- 
jection to rule, without which an urban, 
industrial social order is no less im- 
possible. We must find how to adjust 
the classical formulations of common- 
law individualism in our Bills of Rights 
to the needs of twentieth-century life. 
How to do this is not the least task of 
the lawyer of the immediate future, 
and that task will not be the easier in 
that it involves new modes of thought 
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in comparison with the common-law 
ideas in which lawyers have been 
trained. 

What is needed, then, is not to enu- 
merate the social and economic prob- 
lems of the day as simply so many 
tasks for legislative lawmaking. We 
need instead to appraise our traditional 
legal materials with respect to these 
problems, to see wherein those mate- 
rials are ill adapted to their new tasks, 
to see why it is that new precepts 
devised expressly to meet these prob- 
lems so frequently fall short of the 
effects expected of them, and to see 
how our authoritative materials, old 
and new, may be made more responsive 
to the demands upon them. We need 
to see how the operation of newly 
enacted or newly discovered precepts 
or doctrines or institutions may be 
furthered rather than hindered or de- 
feated by the traditional technique of 
common-law judges and lawyers, and 
how such precepts and doctrines and 
institutions may find effective place in 
the legal system as a whole. 

I venture to think that we shall find 
the key to these problems in that 
better understanding of the elements of 
a system of law which has come with 
modern legal science. In recognizing 
the importance of ideals of law, jurists 
have become conscious that law is more 
than an aggregate of rules. They have 
been coming to see that a traditional or 
authoritative technique of developing 
and applying legal materials, and a 
body of received ideals of the end of 
law, and of what legal precepts should 
be in view thereof, are elements of the 
legal system no less than the authori- 
tative precepts, and are more enduring 
and more decisive for the administra- 
tion of justice. The traditional tech- 
nique is the most characteristic element 
in any system of law. It is this element 
which gives unity to the law of our 
forty-eight states, which unifies the 
laws of England and Canada and 
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America and Australia, which binds the 
law of today to that of Blackstone's 
time, to the classical common law of 
Elizabeth and James I, and even to the 
law of medieval England. It is this 
element which differentiates the legal 
system of English-speaking countries 
from the system which obtains in the 
rest of the world by derivation from 
Rome. It is his possession of this 
technique which makes it possible for 
the lawyer to effect results with what 
otherwise would be a bewildering mass 
of legal precepts. It is his ignorance 
of this technique, and his lack of appre- 
ciation of its réle as an element in law, 
which, as a rule, makes the efforts of 
the lay law reformer so futile in action. 
But our nineteenth-century theory of 
law ignored this element, and it is not 
unnatural that its proper and inevitable 
operations are branded by the layman 
as judicial usurpation or as technical 
quibbles of the lawyer. 

It is because the legislator has his 
eye exclusively on detailed legal pre- 
cepts and takes them for the whole law 
that he so often fails in his well-meant 
endeavors to make laws. In the appli- 
cation of the precepts which he has 
devised so ingeniously and formulated 
so carefully, some things constantly 
come into the result which his calcula- 
tions had left out of account. Trained 
in a theory of law which also leaves 
them out of account, he is not unlikely 
to assume that dishonest or inefficient 
officials, or a bad machinery of justice, 
or inherent bad tendencies in the legal 


_ profession, or a decadence of the morale 


of the people, or all these things, are 
chargeable with the miscarriage. It is 
more than likely that the intruding and 
disturbing element is the law itself, 
into which his legal precept did not fit 
and to which it has had to be adjusted. 


Decisive Factor in ADAPTATION 


But the decisive factor in adapting 
our legal materials to the social and 
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economic problems of the legal order of 
today will be found in the received 
ideals of the legal profession which are 
the background of decision of causes, 
of interpretation of precepts, of appli- 
cation of precepts and of development 
of principles. These ideals give the 
pattern to which authoritative precepts 
are shaped in the process of judicial 
decision and juristic theorizing. 

We deceive ourselves grossly when 
we devise theories of law or theories of 
judicial decision which exclude such 
things from “the law.” When such 
ideal pictures have acquired a certain 
fixity in the judicial and professional 
tradition, they are part of “the law” 
quite as much as legal precepts. They 
give the latter their living content, and 
in all difficult cases are the ultimate 
basis of choosing starting points for 
judicial reasoning, of selecting analo- 
gies to be developed, of giving definite 
form to principles, and thus, in the end, 
to the decision of controversies. When 
we seek to exclude them from our for- 
mal conception of law we not only at- 
tempt to exclude phenomena of the 
highest significance for the understand- 
ing of the actual functioning of judicial 
justice, but, as things are, we do the 
courts much wrong by laying them 
open to a charge of deciding lawlessly 
when they do what they must do, and 
what courts have always been com- 
pelled to do, in administering justice 
according to law. 

It is futile to seek to conceal the vital 
réle of ideals in the actual work of the 
tribunals. To insist upon a_ theory 
which ignores them invites ignorant 
attacks upon the courts, and must in 
the end impair lay confidence in our 
judicial institutions much more than 
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frank recognition of the facts and en- 
deavor to give a scientific account of 
them. For courts and jurists have 
always proceeded on the basis of some- 
thing more than a formal body of 
authoritative legal precepts for the 
time being. Even the analytical jurist, 
whose boast is that he goes wholly and 
exclusively upon the actual rules 
which in fact obtain in the courts of 
modern states, in practice imports into 
his science an ideal logical pattern of 
what those rules should be which de- 
termines all his results. 

Our ultimate reliance must be upon 
education of judge and lawmaker and 
administrator, on an education which 
will subject the received ideals to criti- 
cal scrutiny, will give them definite 
outline, will try both outline and 
content by the purposes of the legal 
order, and will set off the subjective 
ideals of judge and jurist from those 
which have been accepted by the legal 
order and have become a part of the 
law. Instead of assuming these ideals, 
uncriticized, ill defined, and uncon- 
sciously employed, the demands both 
of progress and of stability call for a 
recognition of their controlling, and 
legitimately controlling réle, organiza- 
tion of them as our legal science has so 
well organized the precept element of 
the law, and the critical definition and 
intelligent employment of them which 
only scientific study and conscious 
training can bring about. Until these 
things have been achieved in some 
measure our huge biennial output of 
legislature-made precepts, and _ the 
swelling chorus of public complaint 
at the volume and _ ineffectiveness 
of those precepts, are not likely to 
abate. 
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ORD CHIEF JUSTICE REEVE, 
of the English Court of Common 
Pleas, in 1791 wrote to his nephew, 
who was about to begin the study of 
law. He referred the young man to a 
list of fourteen law books, several of 
them intended as reference works only. 
These being examined, the student was 
directed “‘to give diligent attendance 
on the courts at Westminster, and to 
begin orderly reading the several 
reports, which must be read and com- 
monplaced in such manner as . . . you 
will be able to advise yourself.”” The 
study of law in 1791, although lawyers 
and judges even then complained of 
the burdensome amount of recorded 
learning, was a simple matter. In 
Lincoln’s time in our own country 
there were not half a dozen law libraries 
in Chicago that could boast a hundred 
volumes. Lincoln and his partner had 
a “superior” library—their Illinois re- 
ports and twenty or thirty volumes 
of various law books, legislative reports 
and congressional documents. 


Tue Present CONFUSION IN THE LAW 


A few short decades have made an 
enormous change. The library of the 
practicing lawyer runs into thousands 
of volumes; that of a local bar associa- 
tion may run into the tens of thou- 
sands. The reports of cases decided 
by the court of last resort in Illinois 
now number 325 volumes, Pennsyl- 
vania 288, New York 244, Massachu- 
setts 255, Michigan 236. The last 
volume of the reports of the United 
States Supreme Court numbers 270. 
Decisions from the various appellate 
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courts in this country whose opinions 
are printed now number about 30,0004 
year. This does not mean that people 
in the United States start or try 30,000 
law suits a year; it means that of the 
total tried there have been appeals, 
briefs, arguments and decisions by 
higher courts in this tremendous num- 
ber. A lawyer would not have time to 
go through the physical labor of reading 
all this mass of material as it appeared 
if he devoted all his working hours 
to the undertaking. Much less could 
he examine it critically to see what it 
was all about. Each year the volume 
increases. 

But this mass of reported decisions 
cannot be disregarded by the lawyer. 
To advise a client of his rights or lia- 
bilities, he must know what courts have 
said in other cases where the facts were 
similar to the one the client presents 
tohim. To know what the courts have 
said, the lawyer must have access to the 
books in which the decisions of cases 
are reported. This expense of ac- 
quiring and keeping up the sets of 
reports is very great. Again, even 
with the help of indices and skillfully 
constructed digests, the time involved 
in looking up the law on a given point 
accumulates with startling rapidity. 
Yet the time must be devoted to the 
task; it is no longer safe to give a legal 
opinion, as in pioneer days, “by the 
grace of God and the light of pure 
reason.’ Furthermore, the lawyer's 
time must be paid for. He cannot do 
his work for nothing if he is to make a 
living. It is not only the large and 
important cases, either, that present 
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hard a many small transac- 
tions bristle with legal difficulties cov- 
ering a wide range. 

The worst of it is that even when the 
lawyer has bought his large library of 
expensive law books, and spent many 
hours in looking up legal authorities on 
his client’s problem, he may not be able 
to give advice with any feeling of cer- 
tainty that the court in his own state 
will uphold him. Perhaps his question 
may never have come before the Su- 
preme Court of his own state, but a 
dozen courts in neighboring states may 
have pronounced on it. Perhaps those 
courts have divided in their view as to 
the settlement of the question; a 
majority of them may have decided 
one way, but a respectable minority 
announced a different opinion and 
supported it by what seems to the 
lawyer many convincing reasons for 
the result. It may well be, as it is in 
many places in the law, that either rule 
would work well enough if the rule 
could be authoritatively settled. But 
in the meantime the lawyer can only 
give a guess as to what his own court 
will say, and neither he nor the client 
can know whether the guess is right 
until a long and expensive litigation is 
concluded. If what the client wants is 
guidance for future conduct, not help 
from a present predicament, his adviser 
must send him away empty-handed. 

Because of our federal system of 
government in this country we have 
no one court which has authority to 
settle, once for all, the rule which shall 
stand as the law in all the states of the 
Union. The United States Supreme 
Court has final authority on matters 
involving the Constitution or laws of 
the United States, and the states must 
obey. It is the final arbiter in deter- 
mining whether a state tax statute un- 
lawfully burdens commerce among the 
states, or whether a man’s life, liberty 
or property have been taken from him 


by a state without due process of law. 
But our federal Supreme Court has no 
authority to lay down a rule on general 
matters for the whole country which 
the states must follow. Such questions 
as the duty of the driver of an automo- 
bile to his gratuitously carried guest, 
how long an offer to sell certain goods 
remains open for acceptance, whether 
an agent has power to subject his 
employer to liability by signing a note, 
are not reviewable by federal authority 
when once settled by the highest court 
of a state. a 
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FoRMATION OF AMERICAN 
Law InstiITUTE 


It was from this confusion of tongues 
that the idea of the American Law 
Institute developed. A group of 
thoughtful lawyers asked themselves: 
Is there not some way which can be 
devised to relieve the law of some of its 
growing complexity and uncertainty? 
Cannot the judges on the bench, the 
practitioners at the bar, and the law 
schools and their faculties together 
work out a solution of the problem? 
It was with this idea in mind that the 
organization meeting of the American 
Law Institute was held in Washington 
on February 23, 1923. ‘Those present 
heard and considered the report of a 
committee which bore the formidable 
title of “* The Committee on the Estab- 
lishment of a Permanent Organization 
for the Improvement of the Law 
Proposing the Establishment of an 
American Law Institute.” The com- 
mittee was composed of distinguished 
lawyers; its report was made to a body 
of lawyers and judges of equal emi- 
nence. The American Law Institute 
was thereupon organized. Its de- 
clared purposes, as stated in its articles 
of incorporation are: “To promote the 
clarification and simplification of the 
law and its better adaptation to social 
needs, to secure the better administra- 
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tion of justice, and to encourage and 
carry on scholarly and scientific legal 
work.” Its honorary president from 
the beginning has been Mr. Elihu Root, 
whose judgment, counsel and enthusi- 
asm have been of invaluable assistance. 
Its other officers, Mr. George W. 
Wickersham of New York, the presi- 
dent, Honorable Benjamin N. Cardozo, 
Chief Judge of the New York Court of 
Appeals, the vice-president, and Mr. 
George W. Murray, the treasurer, 
have, since the formation of the Insti- 
tute, given unselfishly of their time and 
effort to further the work. Mr. Wil- 
liam Draper Lewis, formerly Dean of 
the Law School of the University of 
Pennsylvania, has been the able Direc- 
tor of the Institute since the work 
started. He now gives his entire time 
to its various activities. The govern- 
ing body of the Institute, its council 
and also its membership have uni- 
formly been composed of lawyers of 
high standing. They have been chosen 
from men in active practice, judicial 
positions, and the faculties of the law 
schools of the universities. 


Tue RESTATEMENT OF THE 
Common Law 


_ The kind of work the Institute is 
doing has always been clear to that 
body, but has not always been under- 
stood generally. The Institute does 
not propose to reduce the various 
branches of the law to a form of state- 
ment suitable for enactment into 
statute, and to recommend to legisla- 
tures for passage. Such work has 
already been done for more than a 
quarter of a century in this country by 
a very able body known as the National 
Conference of Commissioners on Uni- 
form State Laws. That body has 
drafted statutes upon subjects such as 
negotiable instruments, sales of per- 
sonal property, transfers of corporate 
stock, and has done its work very well. 
. 
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Uniform statutes upon these and other 
important matters are now to be found 
upon the books of many of our states, 
The Institute is in no sense competing 
with this Conference, nor is it covering 
the same field. It has made but one 
excursion into the realm of statute 
drafting. The criminal procedure in 
the United States has been the subject 
of so much discussion and criticism 
both in and out of the legal profession 
that it was thought proper to make a 
study of the various statutes upon the 
subject and to draw up what might be 
called a model code of criminal proce- 
dure, in a form which could be adopted 
by a legislature. The committee on 
this subject is now at work. But the 
main undertaking of the Institute is, to 
borrow Mr. Wickersham’s language, 
“to restate in clear intelligent form the 
existing common or unwritten law upon 
such topics as from time to time may be 
taken up for restudy and restatement.” 
The body has neither official position 
nor governmental backing. It is a 
voluntary association of men interested 
in the law, seeking its improvement. 
Its ambition is that, through the careful 
and painstaking work of the Institute 
and its committees, there can be made 
such a clear and accurate statement of 
the rules of the common law that 
lawyers and judges can accept this 
statement as “the law,” without 
having to work back through the 
myriad of precedents and dicta upon 
which the statement is based. The 
accomplishment of this fine vision will 
be a critical test of American legal 
scholarship. 

Funds for the carrying on of this 
great research project, necessitating, as 
it does, an enormous amount of exami- 
nation of law books, meetings of legal 
experts, and publication of the mate- 
rial, have been provided through the 
generosity of the Carnegie Corporation. 
This gift is sufficient to support the 
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work, at its present rate, for a period of 
ten years. 


Tue Metruop or Work 


The law covers too wide a field to 
undertake a restatement of all of it at 
one time. Further, some of its con- 
ventional divisions, like that concern- 
ing negotiable paper or the sales of 
personal property, have become so 
largely statutory that restatement of 
the common law upon the subject is 
not urgently required. So a beginning 
was made by choosing a few subjects to 
work upon. Conflict of Laws, Con- 
tracts, Agency and Torts were selected. 

The work of restatement is entrusted 
to a lawyer called the Reporter. In 
Conflict of Laws, the Reporter is 
Professor Joseph H. Beale of the 
Harvard Law School; in Contracts, 
Professor Samuel Williston of the same 
school; in Agency, Professor Floyd R. 
Mechem of the University of Chicago 
Law School; in Torts, Professor Francis 
H. Bohlen of Harvard, formerly of the 
Law School of the University of Penn- 
sylvania. These men, and the others 
chosen for similar positions since, have 
lived with these various subjects for 
many years. They have taught it to 
law students; they have written books 
and articles on its various problems; 
they have been counsel in litigation 
involving questions in their special 
fields. They begin this work with the 
Institute as experts in their respec- 
tive branches of the law. They are 
provided with assistants who help in 
examination of all relevant material, 
reports of cases, legal essays, and text- 
books in the particular branch of law. 

The Reporter, having made a tenta- 
tive outline of his subject, reéxamines 
the source material of a subdivision of 
it and makes a draft of what he con- 
siders to be the correct rules of law 
therein. When in form and substance 
it appears satisfactory to him, he sub- 
mits it to a group of Advisers. They 


Tue Work OF THE AMERICAN Law INSTITUTE 13 


are men also chosen for knowledge and 
experience in that particular field of 
law; some from the practice, some from 
the bench, some from the law schools. 
The Director, the Reporter and the 
Advisers, having studied the material, 
meet and talk it over. Differences of 
opinion develop over both the substan- 
tive law and the form in which the 
statements are made. If the rule 
under debate is one where courts have 
differed in opinion the merits of each 
side are fully discussed. One view or 
the other is chosen as the consensus 
of opinion. Reasons why the view 
chosen is considered preferable are set 
forth in a statement to be presented to 
the general meeting of the Institute. 
A forty-page pamphlet of material is 
covered and debated with difficulty 
in a session lasting three or four full 
days. Generally three, sometimes four 
such meetings on the same material are 
required to prepare it satisfactorily for 
submission to the Council. In the 
Council the tentative Restatement is 
again examined and again discussed. 
Finally it is submitted to the member- 
ship of the Institute for discussion at 
its annual meeting. Here, too, it is 
only tentative, still open to criticism, 
and suggestions for improvement. 
Many such suggestions are received 
and many improvements are made. 

If this heroic process does not pro- 
duce a carefully prepared, sound and 
accurate statement of the common law, 
it is hardly possible to see how one can 
be made. The workstarts in the hands 
of one already an expert in his field, and 
is subjected throughout to close scru- 
tiny by those hardly less expert than 
he. There is no effort to rush the thing 
through; each problem is carefully 
considered. 

The form of the Restatement is 
perhaps novel to the profession. It is 
not designed for light reading, nor as a 
treatise to make every man his own 
lawyer. The statement of the princi- 
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ple of law appears as a rule in black 
letter text. This is followed by 
comment explaining the application 
of the rule. Illustration follows, when 
deemed necessary, to show the applica- 
tion of the rule to a concrete set of facts. 
Following is a sample section, taken at 
random from the most recently com- 
pleted portion of the Restatement of 
Conflict of Laws. It is from the chap- 
ter dealing with Corporations. 


Section 173. Unless forbidden by stat- 
ute, a foreign corporation may acquire, 
hold, and dispose of real and personal prop- 
erty situated in the state. 


Comment: 

(a) The acquisition, holding, and disposi- 
tion of property is governed by the law of 
the state where it is situated (see Sec- 
tions 00). That state may by statute limit 
or altogether deny the power of a foreign 
corporation to hold real or personal prop- 
erty. There is no such limitation at com- 
mon law. 

Illustrations: 

(a) A deed of land in state Y is made 
to the A Trust Company, a corporation 
of state X, in trust for B. The validity 
of the conveyance and the rights of the 
parties under it are settled by the law of 
state Y. 

(b) A is a charitable corporation of 
state X, with power to buy, own, and sell 
land. The statutes of state Y have no 
express provision as to the holding of real 
estate by charitable corporations. A 
will be permitted to hold land in Y. 


The work has progressed steadily 
since the formation of the Institute in 
1923. Some of the subjects are well 
along toward completion. In all of 
them substantial progress has been 
made. Work has begun in additional 
subjects. Property is to be stated 
under the direction of Professor Harry 
A. Bigelow of the University of Chicago 
Law School. Professor Austin W. 
Scott of Harvard has undertaken a 
statement of the Law of Trusts. The 
Director is working on the law of 
Business Associations. New work 


will be undertaken as time goes on, 

An interesting test to make of the 
Institute’s Restatement is to take a 
portion of it in any subject and com- 
pare the rules of law as there stated 
with the decisions of one individual] 
state on the same points. As might be 
expected, they run very closely to- 
gether. There is this difference; the 
Restatement is logically stated and 
developed with great care; a body of 
decisions is necessarily a patchwork. 
Problems do not come before courts in 
logical order, but hit or miss, as cases 
of individual litigants which the judges 
must decide. And the value of an 
opinion expressing a court’s decision 
varies with the ability of the particular 
judge who writes it. In the instances 
where comparison has been made, 
decision and restatement ran very 
close together. Only now and then 
a variation appeared. One variation 
alone makes no substantial difference. 
Twenty slight departures from general 
rules by one court appreciably affects 
that state’s law. Multiply the twenty 
by the number of courts in our country, 
and no further demonstration is re- 
quired of the great need for some 
authoritative statement of the law 
that courts can follow. This is what 
the Institute hopes to do. 

Prospects are very encouraging for a 
large measure of success in the realiza- 
tion of these hopes. That the work is 
being thoroughly and carefully done 
there is no doubt. Though all the 
Restatements arestill intentative form, 
they have already been cited by high 
courts as correctly stating the law. 
The profession is greatly interested, 
and is giving the work its hearty sup- 
port. For the future there must be 


the exercise of the same careful scrutiny 
over the work remaining as has been 
exercised over that already done. It 
is equally essential that all the lawyers 
the country over are kept in touch with 
the progress of restating the law. 
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HE culmination of a definite 
change which has come about in 
the mores of our people in respect to 
the position of the woman in the 
family, is mirrored in the legislation 
and the judicial decisions of the last 
ten years. The lawmaker, at the 
State Capitol and in the Courthouse, 
has played his appropriate rdéle, follow- 
ing rather than leading in the forma- 
tion of the new folkway, and the 
hesitating steps taken even in the 
twentieth century testify to the re- 
luctance of a strong and vigorous 
group to accept it as definite. By 
hesitating steps throughout the nine- 
teenth century, accelerated in the 
twentieth, has the social transforma- 
tion come about, and the legal trans- 
formation mirrors in its halting progress 
as in its goal, the social movement 
from which it results. 

Of the two organs for the expression 
in legal rule of the customs of society, 
the courts and the legislatures, the 
latter has been by far the more im- 
portant in registering the changes in 
custom in this field. ‘The importance 
of statute law as against that of court 
decision as indicating the trend of the 
popular will, as well as evidencing the 


wishes of organized groups, is very 
marked. Great reforms in the law 
do not depend on debates before 


black-gowned judges under restricting 
rules of evidence and court procedure, 
where individual rights confuse the 
issue of the public interest and the 
whole system of the presentation of the 
case militates against a fair presenta- 
tion of the facts on which are based 


Changes i in the Law of the F amily, Persons — + 
and Property 


J. P. 
Director, Legislative Drafting Bureau, Columbia University 


the public interest or the conflicting 
interests of organized or unorganized 
groups. ‘Through the press and public 
platform, campaigns of education can 
be carried on to impress on the popular 
mind the issues involved in a particular 
reform. Through hearings before a 
legislative committee, the facts, social 
as well as legal, can be fully presented 
not by counsel for individuals, but by 
the advisers of the groups which 
represent the real interests concerned; 
the body, on whom rests the respon- 
sibility of assuring the public interest 
and preventing from being adopted 
unwise rules or rules which are directly 
counter to the prevailing mores, the 
legislature, is more sensitive to public 
opinion, has more ways of finding out 
the degree of public approval than the 
small group of men sitting on the 
bench of a law court.’ 

Not only in the political but in the 
economic and social fields where the 
common law was supreme, is this 
true. It is the legislature which has 
originated the rules declaratory of the 
changing mores, followed, often re- 
luctantly, by the judges who are not 
always sensitive to the new ideas which 
are modifying the customs of society. 
Not infrequently, the Great and Gen- 
eral Court of the State,’ the legislature, 
must on appeal reverse the decision 
of the judicial court because the social 
reasons given by the judges do not 
hold before that tribunal in which 


‘“Legislative Contributions to Progress,” 
T. I. Parkinson, Am. Bar Assoc. Journal, Feb., 
1926, Vol. XII, p. 95. 

2 Constitution of Massachusetts, Ch. 1, Sec. 1. 
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popular opinion is directly represented. legislative enactment, make it evident wo 

A striking case of this tendency oc- why the way of the statute was chosen to 
curred in Wisconsin, where the legisla- This brief sketch of the changes in the the 
ture in 1881 passed an act giving the law will therefore principally be illus- su] 
wife a right to bring suit in her own trated by statutes. ect 
name for injuries to her person or eal 
property. A woman sued under the 7HE INDIvipUAL AND THE Famity Unrr th: 
statute for alienation of her husband’s In that branch of the law which wi 
affections. The court denied that the deals with the family, inheritance and sor 
legislature had intended so drastic a persons, two principles have been Ww 
blow to the sacredness of the home as_ contending for expression. ‘The theory as 
to recognize in the wife the same of the independence of the individual liv 
right to the affection and society of in the modern form which would exalt de 
her husband as he had to hers. The the individuality of the married woman wi 
positions of man and wife in this in her personal as in her property in 
respect, said the court, are “radically relations is not easy to reconcile with th 
different,” and to allow the wife to the ancient theory of the unit of the ov 
bring such action would result in family and her place as a subordinate ce 
numberless suits and the breaking up member of the group dominated by in 
of homes. But the court could not the husband and father. Under the ck 
long stem the current of the social will common law, “marriage imposes on the ta 
for sex equality which, acting through wife a general disability to act or Pp 
the legislatures in 1905, swept away contract as she could have done prior al 
the wall of defense which the judges to her coverture, her legal existence T 
had tried to erect in its path. Chapter being merged in that of her husband.” * th 
17 of the Acts of that year expressly This legal custom is so clearly in ir 
granted to the wife the right which the contradistinction to the social custom s] 
court considered so fatal to the social that it could not stand and “the e 
structure. Commenting on the legis- tendency of modern legislation has tl 
lative judgment as against that of the been to remove the incapacity of the P 
court, a later judge remarked that no wife to a greater or less extent.” ” d 
flood of suits resulted from the statute However, the economic status of the u 
nor did the institution of the family in ny ee a h 
W sconsin seem in danger. . “It is only reasons for the aed red ste legislature over d 
when the ideal family relation for some the court asan organ of fundamental legal reform 7 
reason has been disrupted that rights _ in family relations; the argument that the posi- 8 
under the statute are asserted.‘ tion of the courts is essentially static as against 0 
In this instance, the error of the court “he lesislature as dynamic is not a consequence i 
of the judicial function, witness the recent 
in evaluating social facts might have decisions adapting the law to business relations, c 
been overruled by a persistent effort Lord Mansfield’s great statement of the com- e 
which would have brought about a_ mercial law of England in the eighteenth century Cc 
reversal of its opinion by the court and the liberalization of the feudal land law by ! 
itself, and thus a change in the law, ‘ 
but the cost and delay of so clumsy a modern change in the law requires an adjust- I 
method of establishing in law a custom ment by the legislature of administration and . 
already prevailing in society, as against detail either by the statute or through adminis- ¢ 
the greater definiteness and speed of 

* Duffies v. Duffies (1890), 76 Wis. 374. * Corpus Juris, Vol. 30, p. 716. 

Wait v. Pierce, 191 Wis. 202, p. 211. 7 Tbid. 
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woman has not developed far enough 
to change the folkway which puts on 
the man, primarily, the duty of family 
support. The man is normally the 
economic head of the family, the wage 
earner, and the mores of today demand 
that his responsibility to support his 
wife and children be maintained. This 
social fact has a repercussion in the 
Workmen’s Compensation Law. It is 
assumed that a man’s wife, who was 
living with him at the time of his 
death, was being supported out of his 
wages and would continue to share 
in his weekly pay check. His death, 
therefore, is her injury and, in her 
own right, she received a fixed per- 
centage of his former wages or salary 
in addition to a payment for the 
children, so that the family is main- 
tained. If she marries again, becomes 
part of a family group supported by 
another man, her compensation ceases. 
This rule involved no change from 
the old common law principle, except 
in the method of administration; it 
shows the continuation of the old 
economic status in the family. Fur- 
thermore, the compensation laws allow 
payment to a husband in case of the 
death of his wife only if he was himself 
unable to work and was dependent on 
her for support at the time of her 
death. Again the old principle in the 
new form. ‘The husband is bound to 
support the wife, the wife is bound 
only to support the husband if he is 
incapable of carrying his duty of 
caring for his family. The principle 
of equality, on the other hand, is 
consecrated by the model Small Loans 
Act so freely adopted by the states. 
That law recognizes a degree of com- 
munity in the earnings of husband and 
wife. Neither may validly assign wages 
earned or to be earned, without the 
signature in person of the other.* 


*R. L, Ch. 427, 1923, Michigan No. 228, 
Oregon 219, Texas 28. ro.” 


This enactment does not affect the 
primary liability of the husband to 
support his family, but it establishes 
an equal rule for both spouses, follow- 
ing the modern trend. 

The general acceptance of mothers’ 
pensions as a duty of the public which 
should not be left to private charity is 
another expression of the economic 
fact that the husband is still primarily 
the support of the family, but that on 
the mother falls the equivalent duty 
of keeping the home. The state 
recognizes that if the economic support 
fails in a family by the death or inca- 
pacity of the wage earner, the mother 
should be aided in her duty of home- 
keeping. ‘The family unit must not be 
broken up while the children are young, 
nor must they be driven too early to 
work to help carry the family burden. 
The state goes further than paying only 
in case of death; it recognizes other 
incapacities of the husband as a ground 
for aiding the mother in preserving the 
family as the best nursery for future 
citizens. The converse of mothers’ 
pensions has not been attempted by 
public action. How to take the moth- 
er’s place in a home whence she has 
been removed, and how to keep the 
family unit from dispersing for lack of 
the binding force she supplies, is left 
to the husband and father to work out 
as he can. His loss or incapacity the 
state can in part supply, that of the 
mother leaves a gap which public 
action has so far not devised a way of 
filling 

Mutterings of dissatisfaction against 
some results of the principle that man 
must pay, are being heard, however, 
especially in respect to alimony. A 
few states by statute allow the court 
to grant alimony to the husband in 
case of divorce for the fault of the wife,® 


* “Alimony Pendente lite for Husbands,” 32 
Yale Law Journal, p. 478. California, by Chap- 
ter 249 of the Acts of 1927, puts the wife and 
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but the courts are stern in refusing to 
help the husband unless the legislature 
has expressly enjoined them to do so.'® 
North Carolina, by Chapter 529, Acts 
of 1923, recognized a case in which 
alimony should not apply, allowing the 
husband to plead the wife’s adultery as 
bar of an application for alimony. Ifa 
woman divorces a man why should she 
not support herself if she is capable of 
doing so? Alimony toa husband is not 
in the American way of thinking, he 
cannot be permitted to depend on his 
divorced wife for support; why should 
women who enjoy the new freedom be 
so much favored as against their equals 
in other fields? The facts are stubborn, 
however, and their interpretation by 
the legislatures, even more by the 
judges, makes it clear that the family 
unit based on the earning power of the 
man persists as a basic social fact in 
the legal life of the twentieth century. 


Tue INTERNATIONAL MARRIAGE 


The two principles, independence of 
the individual and unity of the family, 
come into sharp conflict in the case of 
international marriages. An American 
girl marries an Englishman; shall she 
have the right to retain her citizenship 
with the political and economic rights 
which are implied in it, or shall she, 
as a necessary consequence of her 
choice of a husband, become an 
Englishwoman whether she continues 
to live in this country or not? With 
the recognition of equal political and 
legal rights between men and women, 
this question takes on a more serious 


husband on an equality in respect to alimony, so 
far as the legislature can. 

10 Greene v. Greene, 49 Neb. 546; 34 Lawyers 
Reports Annotated 110, with note; State v. 
Templeton, 18 N. Dak. 525; 25 Lawyers Reports 
Annotated 234, with note, but a county court in 
Illinois granted alimony to an invalid husband 
dependent, on the ground that the same rule 
should be applied to the husband as to the wife. 
Groth v. Groth, 28 Chicago Legal News 348. 


Tue ANNALS OF THE AMERICAN ACADEMY 


aspect than it did formerly. When a 
woman had no right to vote, no right 
to hold office, to share in the control of 
a political party, to sit on a jury, when 
by the fact of marriage she lost her 
right to act as a guardian or an admin- 
istratrix or executrix, it made no differ- 
ence if she doubly lost it as a foreigner, 
When there was no income tax with its 
changed incidence in case of foreigners, 
the question was not so vital. On the 
other hand, the husband and wife form 
one family. Would a divided political 
allegiance in this basic social unit be in 
conflict with the interest of the mem- 
bers of the family or of the state? 
What of the children born abroad? 
In case of an American family they 
would be born citizens, but if the wife 
only is a citizen, will the United States 
claim that the children follow her 
nationality or will they acquire the 
citizenship of the husband, thus leaving 
the wife a foreigner in her own family? 
Under the new freedom for women, 
however, the view of the individualist 
was strongly urged by organized groups 
of women. ‘The Cable Act" repre- 
sents a compromise. The American 
girl may retain her birthright of 
American citizenship, but, said the 
committee reporting the bill to Con- 
gress, “This bill in no wise affects the 
status of children. Those born abroad 
will, as heretofore, take the allegiance 
of the father.”” So American citizen- 
ship while heritable through the blood 
of the father is not heritable through 
the blood of the mother. The rule 
works both ways. A foreign woman 
becoming the wife of an American does 
not acquire American citizenship, nor 
is she naturalized when her husband 
becomes a citizen. 

Evidently, however, the nationally 
divided family, which may result from 
this new rule, is not in itself desirable; 
the necessary sacrifice to the individual 

4 42 Statutes at Large, p. 1022, Sept. 22, 1922. 
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must not be carried further than is 
essential. Acquisition of the hus- 
band’s nationality must be facilitated 
so the formalities for acquiring citizen- 
ship are made easier for the foreign 
wife of a citizen and conversely, the 
American wife of a foreigner may 
renounce her citizenship in a naturaliza- 
tion court. Congress went a_ step 
further. It looked on acquisition of a 
foreign husband as an indication of a 
willingness to acquire foreign national- 
ity; consequently the American wife is 
presumed to have abandoned her 
citizenship if she reside for two years 
continuously in the country of which 
her husband is a citizen, or for five 
years outside the United States. 
Equality of the sexes was not achieved 
under the Cable Act, but the assertion 
of the right of the woman to choose her 
nationality independently of her hus- 
band has had a wide repercussion in the 
world. The usual rule based on the 
unity of the family under the husband, 
that the wife follows her husband’s 
citizenship and loses on marriage her 
own, is in force generally in other 
countries and results in many cases of 
American women with double nation- 
ality. For example, the American girl 
married to an Englishman would have 
British nationality in the British 
Empire, American nationality in this 
country, and could demand protection 
from either government when living in 
a country foreign to both the United 
States and Great Britain. Already 
there is a movement to cause the adop- 
tion generally of the American rule, 
and it would not be surprising if it 
were accepted as the answer to the 
problem of the conflict of personal 
independence and group unity in the 
international family. 

It is interesting that the Cable Act 
returns to eighteenth century law. It 
was the French Civil Code, by Chapter 
19, with the approval of Napoleon 


himself, that consecrated the rule that 
a woman should follow the nationality 
of her husband, conversely to the former 
law by which no such change came 
about as of right. Other countries 
slowly followed the new lead putting 
the unity of the family above the right 
of the sovereign to the allegiance of 
women born his subjects. The United 
States came around to the French view 
partially by the Act of February 10, 
1855, R. S., Section 1994, which con- 
ferred citizenship on foreign women 
marrying Americans whether they 
wished or not, and finally by the 
Expatriation Act of 1907 * Congress 
decided that American women should 
follow the nationality of their hus- 
bands. The Supreme Court applauded 
this solution as not only “valid but 
demanded ”’ by the facts of international 
life.“ It is no small evidence of the 
power of the changing mores in the 
nineteenth amendment that in fifteen 
years so weighty a change in law could 
have come about so easily. 


CoNTROL OF CHILDREN 


The unity of the family under the 
husband, expressed through the control 
by the husband of the children and 
their property, especially of the earn- 
ings of minor children, have been 
encroached upon by the lawmakers. 
The legal personality of the mother is 
emerging from its common law sub- 
mersion in that of her husband. 
As a result she is taking the place 
of a partner in the family and in conse- 
quence the privileges which the common 
law vested in the father are being 
shared with the mother to the advan- 
tage of the child. Formerly the father 
was usually entitled to the guardianship 
of person and property of the minor 
children and only in case of his death, 
the mother. Under the twentieth 


12 Act Mar. 2, 1907, 34, Statutes 1229, ee 7 


3 McKenzie v. Hare, 239 U.S.299. | 
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century statute law, the rights of the 
parents are made equal, and in deter- 
mining to which parent the child shall 
be entrusted, the welfare of the child 
is the controlling consideration." 
Ohio, by Chapter 121 of the Laws of 
1923, puts the decision largely on an 
economic basis. Father and mother 
are joint natural guardians of a child, 
but the paramount right is in that 
parent who is actually supporting it. 
This parent will usually be the father, 
so that the final result may correspond 
to that of the common law; but it will 
depend on a question of fact, not on a 
rigid rule. North Dakota, by Chapter 
155 of 1923, gives fathersand mothers of 
unmarried minor children equal rights 
to the custody of the children and to 
the control over their savings, while 
another aspect of the influence of the 
new order on the property of the 
children is evidenced by Chapter 80 
of the Laws of Colorado of 1923, which 
authorizes the mother to join the father 
of an injured child in a suit for damages 
for the injury, and gives each parent an 
equal share in the judgment when 
a joint action has been instituted. 
Previously only the father could sue. 


WomeEN as A CLass 

The “legislative program to effectu- 
ate in a broad and liberal way the 
more modern conception of the place 
of women in the social, economic and 
political life of the country” has 
evidently taken into consideration 
“the fundamental difference of sex.” » 
Equal rights for women does not 
mean that sex as a basis for classifica- 
tion under the police power is wiped 
out, and that laws to promote the 
interest of the community by protect- 
ing women are invalid." In spite of 
the protest of some groups of women 


“4 Corpus Juris, Vol. 28, p. 1080. 
% First National Bank v. Jahn, 179 Wis. 117. 
Muller v. Oregon, U.S. 412. 


who feel that any special treatment of 
their sex is invidious, labor laws regu- 
lating hours and conditions of women’s 
work have not deviated from the 
tendency established in the nineteenth 
century, to consider the health of the 
mothers of the race as of peculiar 
interest. The courts have not changed 
their approval of legislative action, 
when they were persuaded of the 
relation between the law and the 
health of women as a class. The 
Supreme Court has, however, in- 
dicated the influence on its members 
of the nineteenth amendment, as 
inclining the majority of the court to 
scan very closely a labor law affecting 
women only. Public policy nowadays 
is to put women on an equality witb 
men so that when that public policy 
needs judicial help against assaults by 
the legislature, the court should be alert 
to reprove the lawmakers for their 
failure to observe the popular will.” 

The legislatures generally have rec- 
ognized this principle of difference in 
law based on difference in sex by 
proceeding step by step in amending 
statutes and changing the common 
law establishing the legal position of 
married women. ‘The process is still 
proceeding at an accelerated pace 
since women became voters, but it is 
that of taking up specific rules, guard- 
ianship, the invalidating of letters of 
administration by marriage, the right 
to sue for injuries independently of the 
husband, extension of the right to 
contract, to property, examining them 
to see whether they are arbitrary 
restrictions on the legal personality 
of the woman, or whether they cor- 
respond to a substantial difference 
between husband and wife.'* 


1 Adkins v. Children’s Hospital, 261 U.S. 525, 
p. 553. 

18“Tegislative Problems and Solutions,” 
Ernst Freund, Am. Bar Assoc. Journal, Dec., 
1921, Vol. VL, p. 656. 
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A notable exception to this process 
of legislative examination and a testi- 
monial to the discretion of the courts 
of the state is the Equal Rights Law 
of Wisconsin.'® After enacting that 


women shall have the same rights and 
privileges under the law as men in the 
exercise of suffrage, freedom of contract, 
choice of residence for voting purposes, 
jury service, holding office, holding and 
conveying property, care and custody of 
children, and in all other respects os 


» 
the legislature goes on to say that => 


the various courts, executive and adminis- 
trative officers shall construe the statutes 
where the masculine gender is used to in- 
clude the feminine gender unless such con- 
struction will deny to females the special 
protection and privilege which they now 
enjoy for the general welfare. The courts, 
executive and administrative officers shall 
make all necessary rules and provisions to 
carry out the intent and purposes of this 
statute. 


This method of putting the respon- 
sibility on the courts has been sharply 
criticised,?° but the court has cheerfully 
assumed the burden. “No doubt,” 
it says, “some difficulty will be en- 
countered in the application of this 
statute to the law generally. These 
difficulties, however, will not be in- 
surmountable. In practice they may 
prove to be not even formidable.” 
In the first opinion it rendered, the 
court laid down the rule that the 
common law restrictions on the wife’s 
capacity to contract were not “for the 
general welfare,” but were for the 
benefit of the husband. Special pro- 
tection and privileges enjoyed by 
women “for the general welfare” were 
only those established under the police 
power, relating mainly to labor, sanita- 


19 Chapter 529, Acts of Wisconsin, 1921. 

20 American Bar Association Journal, May, 
1925, Vol. XI. 

1 First National Bank v. Jahn, supra. 


tion, and “related subjects.” Sub- 
sequent cases appear to carry out the m 
optimistic hopes of the court that it 
could cope with its duties under the 

The wife has received, generally, 
freedom to dispose of and to contract 
in respect to her individual property,™ 
but in the institution of community 
property which exists in several Western 
states, the husband is recognized as 
the head of the community and so 
qualified to manage its property. The 
wife’s right boils down to a right of 
survival. This situation has not with- 
stood the new principle. There has 
been a general disposition in the legis- 
latures to broaden the wife’s right 
without limiting the husband’s power | 
as manager. An example of the 
adjustment of an old rule to a changed 
public conscience is the modification in 
California of the wife’s right to a share 
in the community property when the 
community was dissolved by the death 
of one spouse. Until 1919 the 
husband kept the whole if he survived 
the wife, and if she became a widow, she 
only received one-half, the other half 
being subject to his testamentary 
disposition, or went to his heirs. In 
1919 the wife gained a point under 
Chapters 611 and 615, by which she 
got the right to dispose of one-half 
of the property by will, and in 1923, 
Chapter 18 completed her equality 
with her marital partner in the dis- 
position of the community estate on 
death. At the death of either husband 
or wife, the whole goes to the survivor 
except that the decedent may dispose 
of one-half by will. The husband is 
continued after the death of the wife in 


22 First National Bank v. Jahn, supra. 

23 Hero v. N. W. Iron Co., 181 Wis. 198. Wait 
v. Pierce, supra. 

*“*Community Property,” McKay, 2nd Ed., 
Chapters 37 and 66. 

2 Op. cit., Chapter 67. 
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control of the personal property during 
administration and also of the real 
estate unless a claim is put on record 
by a divisee under the wife’s will. 


ay ILLEGITIMATE CHILDREN 

_ The harshness of the common law 
towards illegitimate children has been 
steadily mitigated by statute. A long 
stride was made in 1921 in Missouri. 
A child born out of wedlock became 
capable of inheriting and transmitting 
by inheritance from its parents, and 
conversely making its parents and 
other relatives its heirs as if born in 
wedlock. The paternity of the child, 
however, must have been established 
by an action at law begun during the 
life of the putative father. A survival 
of the old French rule, forbidding suits 
to establish paternity, occurs in a 
section of the statute which forbids a 
suit to establish paternity if father and 
child are not of the same race. The 
extreme limit in the direction of 
regularizing the position of the illegit- 
imate child has been taken by two 
states, North Dakota, by Chapter 103 
in 1917, and Arizona by Chapter 114 
of 1923. By these acts every child is 
made the legitimate offspring of its 
natural parents, with all the rights of 
the issue of lawful wedlock. The only 
limitation is that a child is not entitled 
to live in the home of his father if that 
father has married another woman 
than the child’s mother. 


LimITaTION oF Uses or Property 


In the field of property law influences 
of public opinion are working to 
produce a limitation of the powers of 
an owner of property. In the case 
of women, that influence was exerted 
to exalt the powers of a group of in- 
dividuals in what has amounted to a 
complete restatement of the law of 


26 Sections 311, 3lla, 312, 314, Revised Stat- 
utes, Session Laws of 1921, p. 117. 


married women and a beginning of a 
restatement of the law fixing the status 
of illegitimate children. Property law 
has been undergoing a modification 
in the opposite sense. The powers of 
the individual to do as he will with 
his own are being restricted to bring 
the institution of private ownership 
of real estate into keeping with modern 
conditions. Constitutions limit the 
power of the legislatures in language 
like that of the amendment of the 
Federal Constitution which forbids 
the states taking property without due 
process of law, so that the legislatures 
here must do their work of adjusting 
old law to meet new needs, under the 
supervision of the judges. 


Om anp Gas 

An instance pregnant with possi- 
bilities is the Wyoming statute which 
forbade the use of natural gas for 
making carbon black. The heat in the 
gas must be “fully utilized for manu- 
facturing purposes or for domestic 
purposes.’? Whether this limitation 
on the power of the owner of land to 
use gas from his well as he chose, 
overstepped the limit of the police 
power and was a taking of property 
beyond the power of the legislature, 
came promptly before the court and, 
by a divided bench, the statute was 
sustained.** It had already been held 
that the legislature might forbid the 
waste of natural gas, in order to pre- 
serve the right of other owners in the 
field and advance the public interest 
in the utilization of a natural resource.” 
The Wyoming Act, however, went fur- 
ther and established prior uses for 
natural gas, not in the interests of the 
owner of part of a producing field or to 
preserve the use of the field as a unit 
for all owners, but in the interests 


27 Chapter 19, Session Laws of 1919, Wyoming. 
28 Walls v. Midland Carbon Co., 254 U.S. 300. 
29 Ohio Oil Co. v. Indiana, 177 U.S. 190. 


the 
the 
any 
que! 
| ther 
of a 
of a 
tion 
> bide 
fron 
thes 
74 Prit 
| of le 
to 
| pro] 
eye 
| are 
| ural 
| limi 
| ence 
stric 
| mar 
ove! 
sup; 
Gov 
far i 
and 
. | 
tha! 
ual 
mal 
are 
Bot 
den 
larg 
30 
. - 
4 


a CHANGES IN THE LAW OF THE FamILy, PERSONS AND PROPERTY 


of householders and manufacturers in 
the vicinity of the field who were given 
the first right to use the gas without 
any process of condemnation. Conse- 
quently the gas well owner must supply 
them and may well lose the advantage 
of a better paying market at the plant 
of a carbon-making concern. 

The principle that wasteful utiliza- 
tion of natural resources may be for- 
bidden has been followed in several 
states which have passed laws to 
regulate the production of oil and gas 
from the underground pools in which 
these fugitive substances collect. 
Primarily the regulations affect owners 
of land over the pools who are treated, 
to a degree, as owners in a common 
property, but they are enacted with an 
eye to the importance to the public of 
a regular market for gasoline and nat- 
ural gas and to a continuation as long 
as possible of a steady supply from the 
limited underground storage in exist- 
ence.2° These laws have not been 
strictly enforced, but the results to the 
market for gasoline from the sudden 
oversupply from certain fields, and the 
anxiety over early exhaustion of the 
supply, have obliged the United States 
Government to consider seriously how 
far it may goin nation-wide regulations, 
and how far the individual states may 
go, in a drastic control over production, 
that is limiting the right of an ind vid- 
ual to do as he pleases with his prop- 
erty where by so doing a public interest 


will be hazarded. 


ZONING AND Rent LAwS 


Most important of the legislative 
manifestations of this same doctrine 
are the zoning laws and the rent laws. 
Both have to do principally with the 
dense aggregations of humanity in 
large cities, but zoning and planning 
have already been applied to villages 


*“Regulation of Oil and Gas,” Bar 


Am. 


Assoc. Journal, Apr., 1921, Vol. VII,p.233. | 
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and even to country districts. Zoning 
is a development of the last quarter 
century and has made rapid progress. 
At first the cities, by ordinance under 
legislative grant of authority, restricted 
the height and bulk of buildings in 
specified areas. ‘There was a vigorous © 
attack on those ordinances as destruc-_ 
tive of the right of private property, 
but the Supreme Court in a carefully 
reasoned opinion, showing the impor-— 
tance it attached to what it was doing, 
endorsed the legislative stand.** This 
was in 1908, and in 1926 the court had 
to face the result of its first decision. 
Since 1908, the movement to restrict 
the right of private owners of property 

had developed rapidly, and the new © 
situation which the legislatures had 
created, limited not only the height and 
bulk of buildings, but their use as well. 
Zoning statutes allowed the zoning — 
authority to forbid factories to operate — 
in specified areas, to forbid shops in 
others, even to limit the building in 
certain districts to private houses. 
The movement has spread with great 
rapidity. On January 1, 1925, zoning 
ordinances were in effect 


in three 
hundred and twenty municipalities’ 
throughout the United States, with a 
population of more than twenty-four | 
millions.” The number of zoned 
municipalities had risen in November, 
1927, to over five hundred and fifty,™ 
and the legislatures were busy in 1926 
in extending and bettering the legal _ 
machinery for putting the reform into 
effect. 

The state courts have taken very 
different positions in respect to how far 
zoning can go without interfering with _ 

3! Welch v. Swasey, 214 U.S. 91. 

32 Constitutionality of Zoning Laws,” New- 
man F. Baker, Jilinois Law Review, Vol. XX, 
No. 3, p. 217, citing Bulletin of the Dept. of 
Commerce for March, 1925, “Zoning Progress 
in the U.S.” 

3% American City Magazine, Vol. XXXVII, p. 
651, 
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the fundamental right of private prop- 
erty owners. In Louisiana, for exam- 
ple, the judges thought that the whole 
program was well within the police 
powers, that even restriction to dwell- 
ing houses in a particular zone was 
legitimate,** while in New Jersey the 
court considered that “the right of 
private property . . . called the key- 
stone of the arch of civilization”’ would 
be endangered by permitting the 
exclusion of business from residence 
districts.“ In the main, the judicial 
opinion coincided with the legislative, 
that the reform was needed under 
modern conditions and was an adapta- 
tion of well-known principles of law to 
a new situation. When the constitu- 
tionality of zoning came before the 
Supreme Court in the fall of 1926, the 
institution had been so widely accepted 
and put into operation, that the court 
could pass on the question whether it 
resulted in taking property without due 
process of law, in the light of widespread 
experience and general acceptance by 
the state courts. The court did what 
was expected and sustained the prin- 
ciple of zoning, although it did not pass 
on the extreme cases, notably of limit- 
ing a specified area to dwelling houses 
alone.* 

The rent laws, resulting from the 
overcrowding after the war, were an- 
other evidence of the public will to 
limit the previous right of owners of 
urban realestate. Such legislation was 
nearly universal in Europe and was 
widely adopted in the United States, 
where it was expressly limited to the 
duration of the existing emergency. 
The laws were sustained by the Su- 
preme Court as emergency legislation, 
but some of the expressions used in the 


* State v. New Orleans, 97 So. 440. 

® Ignacious v. Risley, 98 N. J. Law 712; 121 
Atl. 783. 

* Village of Euclid vy. Ambler Realty, 47 Sup. 
Ct. R. 114. r 
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opinions go far towards recognizing 
the principle that at least in crowded 
cities the legislatures may treat build- 
ings as a sort of public utility. Said 
the court: decided cases “are enough 
to establish that a public exigency will 
justify the legislature in restricting 
property rights in land to a certain 
extent without compensation. But if, 
to answer one need, the legislature may 
limit height, to answer another it may 
limit rent.”’*7 The cases cited did not 
apply to statutes limited in time, among 
them was Welch v. Swasey approving 
an act taking away “the right to erect 
buildings in a certain quarter of a city,” 
unless they were under a _ specified 
height. Subsequently the Supreme 
Court held that the particular emer- 
gency to meet which the rent laws in 
Washington were passed, had ceased, 
and that the legislature by its fiat could 
not make that true which the court 
knew to be false. The right to regu- 
late rent, however, depends on a ques- 
tion of fact, whether a public need 
exists.** 

The New York legislature has applied 
the theory that tenement houses could 
be made a public utility by Chapter 823 
of the Session Laws of 1926.°° Cor- 
porations may be formed to build 
tenements under supervision as to cer- 
tificate of necessity, to the issue of 
securities and regulation of rent, which 
are evidently borrowed from the public 
service corporation laws. ‘These cor- 
porations may condemn land for their 
purposes so that the “hold-up” value 
of one lot in a block will be taken away 
from the owner, a new sacrifice of the 
individual to the community. ‘This is 

7 Block v. Hirsch, 256 U.S. 135, p. 155. See 
also Brown Holding Co. v. Feldman, 250 U. S. 
178; Edgar A. Levy Co. v. Siegel, 258 U. S. 242. 

% Chastleton Corporation v. Sinclair, 264 U.S. 
543; Peck v. Fink, 2 Fed. Reported, 2nd Series, 
p.912. Edgar A. Levy Co. v. Siegel, 258 U.S. 242. 

+9 “Legislative Attack on the Slums,”’ American 
Bar Assoc. Journal, Dec., 1926, Vol. XII, p. 849. 
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important, as it is recognized that the 
present development of cities by build- 
ing on lots instead of on whole blocks 
is wasteful. If a block can be devel- 
oped as a whole, an equal or greater 
number of families can be accom- 
modated in its area, dark rooms can be 
done away with and space be left over 
for a playground in the center. Not 
only will the health of the community 
be bettered by the greater free space in 
congested quarters, and by the provi- 
sion of play space, but the new sky line 
of buildings and the possibilities of form 
and mass in construction will trans- 
form, aesthetically, the dismal tenement 
districts of our great cities. 
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Thus it is evident that we are living 
in an age of change, just as every gen- 
eration has lived in an age of change. 
The great milestones on the road of 
advance in the law, The Woman 
Suffrage Amendment, The Cable Act, 
The Zoning Laws, mark a result which 
has been achieved by slow stages, by the 
popular opinion, and they are not to be 
thought of as finger posts showing a 
sudden turn in the road of progress or a 
sign of danger ahead. They are an 


evidence that the community, in 
advancing on the folkway it has fol- 
lowed, has reached the point they mark 
and must be accepted as an indication 
of the line of future advance. 
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The ierwieiidiiiait of Substantive Law on Social as 
Distinguished from Purely Governmental Lines 


By Marvin B. Rosensperry 
Justice, Supreme Court of Wisconsin 


. earlier times substantive law was 
concerned mainly with the pro- 
tection of the life of the citizen and his 
right to the enjoyment of his property. 
To preserve the peace and administer 
justice were the principal functions of 
established government. Far-reaching 
changes in the social structure have 
made it necessary for the law to take 
notice of a new set of relationships 
which are ordinarily spoken of as 
social. 

Human conduct out of which these 
relations have sprung was divided by 
Lord Moulton into three domains: 
first, positive law (statutes and de- 
cisions); second, obedience to the 
unenforceable (moral and social re- 
straints); and third, free choice. Re- 
lations which fall in the first class may 
by changing conditions be thrown into 
the second or even the third class. 
More frequently it happens that mat- 
ters which lie within the second class 
are removed therefrom to the domain 
of positive law, likewise matters which 
are the subject of free choice in one 
time may be the subject of positive law 
in another, depending upon the cus- 
toms, habits, traditions and ethical 
concepts of the particular time. How- 
ever strongly a rule of conduct may be 
sanctioned by custom, tradition or 
social usage, if it is not one which will 
be recognized by the officers of the 
state charged with the enforcement of 
law, it remains in the field of obedience 
to the unenforceable and is said to be 
non-jural in character. On the other 
hand, rules of conduct which will be 
enforced by the state are said to be 


legal or jural in character and out of 
these spring rights, privileges, powers 
and immunities with their correlatives, 
duties, no rights, liabilities and dis- 
abilities. It is only when a rule of 
conduct has been lifted into the field of 
positive law by statute or court deci- 
sion that it becomes enforceable and 
operates to create legal rights and 
corresponding legal duties. 


GrowtTsH or Law 


In the main, law grows by accretion. 
In a primitive society custom, habit 
and tradition occupy a larger place 
than does positive law. From time to 
time as government becomes more 
efficient, the people more intelligent, 
society more complex in order to main- 
tain ground won in the fight for social 
progress, certain matters are lifted out 
of the field of non-jural relations or 
obedience to the unenforceable and are 
placed in the field of positive law for the 
protection of society. In times of 
rapid social change this shifting process 
is correspondingly accelerated. The 
reason for the acceleration is that in 
periods of rapid shifting of social re- 
lationships there is not time for the 
development of non-jural sanctions of 
sufficient force and vitality to control 
the situation. Under such circum- 
stances resort must be had to positive 
law. 


American law is the development of 
the English common law upon the soil 
of America. It was derived from and 
adapted to a society which was pre- 
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dominantly rural and agricultural in 
character. Its more recent develop- 
ment illustrates in a most striking way 
the effect of social changes upon sub- 
stantive law. The common law de- 
veloped very slowly. In it are found 
elements of the law as it existed in 
England before the Norman conquest 
which brought many far-reaching 
changes. Its development was also 
influenced by the introduction of the 
civil law by the ecclesiastical courts. 
But running through it all as warp runs 
through cloth were the customs, habits 
and traditions of the English race. 
The enjoyment of political freedom 
which meant equality before the law 
was the dominant desire of that race. 
Given this, it was assumed that the 
individual would be able to maintain 
and care for himself. This ideal was 
embodied in the philosophy of John 
Stuart Mill and is described as the 
laissez faire or let alone theory of 
governmental policy. Our constitu- 
tions, state and national, are strongly 
impregnated by this theory. Us a 
FUNDAMENTAL CHANGE 

While this theory was developing, 
society underwent a far-reaching fun- 
damental change. The rural, agri- 
cultural order of the early part of the 
nineteenth century was transformed in 
a single lifetime to the highly, organ- 
ized, complex, industrial society of the 
latter part of the nineteenth century. 
The character of this change was not 
recognized at first either by the people, 
by the legislatures or by courts, with 
the result that great abuses grew up 
under the new order of which the old 
law took no account and for which it 
provided no remedy. It was the 
intrusion of these new situations into 
our life that brought about a more 
general recognition of the fact that 
equality before the law did not produce 
economic equality and that political 


freedom did not insure the weaker 
against oppression by the stronger 
members of society. Experience forced 
upon the minds of lawmakers the 
fact that under the new order recogni- 
tion must be given by substantive law 
to large sections of human conduct 
theretofore resting almost entirely in 
the non-jural field. The sanctions of 
habit, custom and tradition proved 
insufficient to maintain a proper social 
equilibrium. In the long run the 
substantive law is mainly the crystalli- 
zation of social experience. In more 
recent times law has been projected by 
statute into social space and it has 
been proved by subsequent experience 
to be erroneous and a hindrance rather 
than an aid to social advance. As a 
consequence there have been many 
adaptations and readaptations which 
are always necessary in order to make 
law conform to social needs. 


Tue NEWER VALUES 


A detailed statement of the manner 
in which these newer values were rec- 
ognized and incorporated into sub- 
stantive law would be beyond the 
limits of this paper. The most that 
can be done is to indicate in a general 
way what the newer values are and how | 
they were treated. 

The application of steam, gas and 
electricity to productive processes 
made operation in large units economic- 
ally desirable. One by one the simple 
manufacturing processes of the farm 
and village were taken over by sence 
ized industrial units with a large pro- 
portional increase in the number of 
workers employed in each unit and a 
corresponding decrease in the number 
of units. 
to employes was as one to five, some- 
thing like equality of bargaining power 
existed, but when the ratio rose to one 
to one hundred or five hundred, that 


When the ratio of employers — 


equality disappeared and the — 
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thus created early came to the atten- 
tion of the law-making power. 


MASTER AND SERVANT 


The relation of master and servant 
has been long known to the law, but the 
common law of master and servant was 
not at all adapted to meet the needs of a 
highly organized industrial society. 
Voluntary organizations of workers 
were formed and many devices in- 
vented in an attempt to restore the 
disturbed equilibrium. Powerful as 
the unions were it was found necessary 
to adopt laws relating to conspiracy, 
authorizing collective bargaining, pro- 
viding courts of mediation, fixing 
minimum wages, hours of labor, pro- 
viding for periods of unemployment, 
protecting the person and health of 
employes, providing compensation for 
injuries, so that in the course of three 
decades matters which had lain for 
centuries in the field of custom and in 
the domain of obedience to the un- 
enforceable were set over into the field 
of substantive law. 


EDUCATION | 


The free school along with the free 
church and free government came to us 
as a heritage from the fathers. The 
demands of a highly industrialized 
society made education not only de- 
sirable but, if a reasonable degree of 
efficiency was to be secured and main- 
tained, absolutely necessary. It was 
no longer sufficient for the worker to 
have a skilled hand,—he must have 
behind it a skilled mind. Very early 
a liberal policy was adopted in educa- 
tional matters, and at the present time 
substantially one-half of the amount of 
money raised by taxation in the states 
goes in one form or another to educa- 
tion. The public school system has 
relieved the home of responsibility for 
education, takes over children of the 
age of six and directs their lives until 
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they are eighteen years of age. It has 
thus become a dominant factor in the 
life of the nation. 


HEALTH 


With the concentration of great 
numbers of people within comparative- 
ly small districts, sanitation and gener- 
ally health conditions become absolute- 
ly imperative. The common law dealt 
with nuisances, but it knew no such 
standards as have been erected by 
statute law in the last half century, 
Sanitary engineering is now a distinct 
profession and one must travel to other 
lands to realize the tremendous change 
wrought in our life by taking from the 
individual or the family the control of 
those matters which relate to its health 
and general well-being. Under the 
rural, agricultural order the majority of 
people produced their own food. The 
feeding of great urban populations 
presented new problems. Adultera- 
tion, misbranding, frauds of various 
kinds crept in until the matter was set 
right by the enactment of the Pure 
Food and Drugs Act by the United 
States and similar laws by most of the 
states. 


DELINQUENTS AND DEFECTIVES 


While the attitude of society toward 
the criminal has undergone less change 
and is more medievalistic than it is in 
any other respect, nevertheless a com- 
parison of the conditions under which 
delinquents and defectives are now 
cared for, reveals a tremendous ad- 
vance over former time. The family is 
relieved from the care of these un- 
fortunates and thus its time and energy 
are made available for society. The 
fact that the amount disbursed for 
social welfare work by voluntary 
organizations is nine times as great 
today as it was twenty-five years ago 
may be taken as an indication that 
far-reaching changes may be expected 
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with reference to the care of delin- 
quents and defectives within the next 
quarter century. 


DistRIBUTION OF WEALTH 

Naturally in an acquisitive society 
developed along the line of material as 
opposed to spiritual values, one of the 
most difficult problems is to secure an 
equitable distribution of wealth. Any 
proposed theory must deal with firmly 
established standards evolved in an 
individualistic society. How to dis- 
tribute wealth so as not to paralyze 
initiative, displace intelligent, effective 
management and not reward incom- 
petence, indifference and shiftlessness is 
indeed a problem. The development 
of a spirit of philanthropy and respon- 
sibility for general social welfare has 
benefits but does not meet the real 
issue. Old age pension, mothers’ pen- 
sion, unemployment insurance, health 
insurance and various other devices to 
a limited extent bring about a redistri- 
bution but do not affect primary distri- 
bution. While the development of the 
law along social as distinguished from 
purely governmental lines has had 
economic consequences, they are not 
such as to justify the hope that the 
problem can be solved by approaching 
it from that angle. Profit-sharing 
schemes, democratic management of 
industry, wide distribution of corporate 
ownership are preparatory steps in the 
solution of this problem. ‘There can be 
little doubt that in the process sub- 
stantive law must in some way be 
brought to the aid of other forces 
working for a fairer distribution of the 
proceeds of industry. 


OruER SUBJECTS 


The matters discussed present but 
some of the more fundamental of the 
social values recognized in recent times 
by positive law. City planning, zon- 
ing, protection of mothers, protection 


of women and children, old age pension, — 
unemployment insurance, mothers’ 
pension, quarantine, out-of-door relief 


and many other matters have been __ 


dealt with by recent statutory law in 
the light of advanced scientific knowl- 
edge. This generation is making a 
truer answer to the question “Am I my © 
brother’s keeper?” than did its pred- 
ecessors. As we are removed farther 
and farther by science and invention 
from the struggle for a bare existence, 
there is every reason to believe that 
social obligations will be more readily 
recognized and justly discharged and in 
this process positive law will have a 
necessary and important function. 


CONSEQUENCES 
Legislative recognition of newer 
social values by the enactment of 
substantive laws has produced an 
avalanche of statutory law. Con- 
sidering the statute law of the states 
and of the United States it is literally 
true that tens of thousands of statutes 
have been passed and other hundreds 
of thousands of measures have been 
considered in an effort to bring about a 
readjustment which will secure to the 
new industrial order the same certainty 
and security in the substantive law 
that prevailed under the old rural, 
agricultural order. Thousands _ of 
these laws will shortly become obsolete 
because social experience will soon — 
demonstrate their worthlessness. Like 
all movements in a democracy this — 
movement has tended to run too far 
and too fast. It is difficult to maintain 
an equilibrium. Lifting matters out of 
non-jural field or obedience to the 
unenforceable as Lord Moulton calls it — 
and placing it in the field of substantive 
law does two things: first, it weakens — 
the citizen’s sense of individual re- 
sponsibility; and second, overloads and 
clogs the law enforcing processes, so 
that there is a double social loss. 
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Habit, custom and tradition will perative changes in the substantive law 
_ shortly assert themselves in the new to meet the varying phases of the 
order as in the old and an awakening situation that our social advance 
social conscience will render less im- discloses. _ -_ 
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Conference of Commissioners on Uniform State Laws 


HERE is a growing interest in the 

effort to harmonize the laws of the 
various states, and considerable dis- 
cussion concerning uniformity reveals 
the fact that the subject is not as well 
understood as it might be among those 
who are not actively engaged in its 
promulgation. There are those who 
think that uniformity is the cure for 
many of our juridical ills; others believe 
that uniformity can be overdone. The 
principle of uniformity in laws is not 
new; it is as old as the nation. Alex- 
ander Hamilton first agitated it; he was 
the instigator of a movement which 
resulted in a convention, called in 
Annapolis, in 1876, to consider how far 
a uniform system in the commercial 
requirements of the colonies was neces- 
sary to the “common interest and to 
permanent harmony.” ‘The purpose 
of that convention was, of course, to 
devise some means for the regulation 
of trade, but ever since that time there 
has been a growing need for uniformity 
of law. 


How Our Diversity or Law AROSE 


When our forefathers brought over 
the common law of England there was 
little diversity of law or of legal prin- 
ciples. But it is not surprising that 
diversity developed. Geographic, eco- 
nomic, social, religious and _ political 
conditions differed and continued to 
differ in the early stages of our colonies, 
states and territories. In_ religion, 
Massachusetts was Puritan, Maryland 
Catholic; in business, some of the 


colonies were commercial, others agri- 
cultural; in the North the Negro was 
free, in the South he wasaslave. Such 


differences naturally gave rise to a _ 


diversified jurisprudence. In the time 


of the stagecoach states were very far — 
apart, with infrequent communication © 
These diversi- 
fied conditions naturally found expres- 
sion in the statute law and in the — 


and little commerce. 


decisions of the courts in the early days. 
Diversity was not serious so long as 


there was little business, but with the © 


coming of the railroads, the consequent 
development of the country and the 
increase of commerce, this diversity 


began to present complex problems 


which became more intricate as the 
states were brought into closer business 
relations by rapid transit, the telegraph 
and telephone. As living conditions 
became more complicated new laws 
were required and more decisions of 
courts ensued. Both the laws and the 
construction of them created diversity. 
Perhaps some diversity was justified, 
but much of it could have been pre- 
vented if there had been some concen- 
trated movement to prevent it. While 
at one time living conditions in the 
various sections were different, it is not 
so today. Now the people of one 
state live very much the same as those 
of another. Maine and California are 
relatively closer and more alike today 
than Massachusetts and Maryland 
were a century and a half ago. Com- 
merce has obliterated state laws. 
Eastern investors have found Western 
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The Effort t to Harmonize Laws in the United States— _ 
Uniform Laws in General 


By M. Harcest 
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outlets for their money and there no 
longer remains any reason why a note 
or check given in one state and payable 
in another should not have the same 
rights and be subject to the same regu- 
lations in both. 

Our political, social, commercial and 
industrial relations are now becoming 
so similar that they do not demand 
different legal treatment. Would it 
not be better for us to have the same 
rights and the same redress for our 
wrongs? The remedy, then, is to 
make the laws uniform on such sub- 
jects as it isdesirable to have uniformity. 


"Te Desrre ror UNIFORMITY 


_ The desire for uniformity arises from 
two causes: (a) the tendency of demo- 
cratic governments toward centraliza- 
tion, and (b) the demand for efficiency. 
DeTocqueville says ' “Democratic na- 
tions are more disposed to fall beneath 
the yolk of centralization.”” The tend- 
ency to national life, the growing 
consciousness of our American nation- 
ality, has prompted a desire for uniform 
justice in this country. Uniformity 
has been obtained, in part, through the 
national laws, but to obtain uniformity 
in this way requires a surrender of the 
rights of local government. 

Because of the richness of our na- 
tional resources and our prosperous 
commercial development, we have, 
perhaps, been too insistent in our 
demand for governmental efficiency, 
without any regard for the change that 
may be made in the fundamental 
principles and scheme of our govern- 
ment; too willing to sacrifice our ideals 
for the momentary advantage which 
we conceive such efficiency will bring. 
In big business centralization of au- 
thority is regarded as making for 
efficiency. A great business organizer 
or executive may not have the best 
judgment as to the best governmental 
‘Democracy in America,” Ch. 5, p. 94. 
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policies. The business of government 
is big business, but it is a business which 
is best conducted when every citizen 
takes an intensive interest in its out- 
come. There is great danger in bend. 
ing every energy toward an efficient 
central government, thereby tending to 
violate the spirit of our institutions 
and lessen the interest in local self. 
government that every good citizen 
ought to have and foster. Have we 
not reached the danger point in the 
surrender of the powers of local self- 
government and will not any further 
surrender tend to destroy our funda- 
mental ideals and weaken our govern- 
mental system? We lessen the in- 
terest of the individual citizen in his 
government in the proportion that we 
remove it from him. We cannot turn 
all the wheels of our great governmental 
machinery from Washington. Our 
interests are too vast and complicated. 
Elihu Root once said:* 

The ultimate object of all government is 
the home, the home where our people live 
and rear their children, with its individual 
independence, its freedom. . . . Do not 
let us in our anxiety for efficiency cast away, 
break down, reject, those limits which save 
to us the control of our homes, of our own 
domestic affairs, and of our local govern- 
ments. 


How Can Unirormity Be 
Way Dirricutt 


The remedy is not the surrender of 
more states rights and police powers 
and the establishment of more bureaus 
and the concentration of more author- 
ity at Washington, but rather by uni- 
form state enactments. Thus we pre- 
serve both our national and state 
ideals. 

To attain that purpose the National 
Conference of Commissioners on Uni- 


2“Importance of Seeking Reform through 
State Governments.” Delivered at Tenth 
Annual Dinner of National Civic Federation, 
November 23, 1909. 
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form State Laws was organized, in 1890, 
and some of our best legislation has 
resulted from its labors. This National 
Conference is a unique body. It is 
semi-official in its nature and is com- 
posed of commissioners appointed by 
the governors of the various states. 
Though it has no official connection 
with the American Bar Association it is 
intimately identified with that Asso- 
ciation. It meets for a week imme- 
diately preceding the meeting of the 
Bar Association and at the same place. 
Men of outstanding ability devote 
their time and talents, without com- 
pensation, and sometimes attend the 
sessions at their own expense, in the 
interest of that great cause. The 
result of the work of the Conference 
has abundantly justified its existence. 
Its outstanding achievements have 
been in the domain of commercial law 
and substantial progress toward uni- 
formity has been made. The Uniform 
Negotiable Instruments Act has been 
adopted in every state and jurisdiction, 
fifty-two in all; the Uniform Warehouse 
Receipts Act, in forty-eight; the Uni- 
form Sales Act, in twenty-eight; the 
Uniform Bills of Lading Act, in twenty- 
seven; and the Uniform Stock Transfer 
Act. in twenty-one. 

In the lay mind, however, uniformity 
isinvariably associated with the divorce 
problem. One of the first acts to be 
recommended by the National Con- 
ference was a Uniform Divorce Act. 
It was not received with favor. It is 
apparent that the states are reluctant 
to change the grounds on which a 
divorce may be obtained. And, 
strange as it may seem, little progress 
has ever been made in the domain of 
any social welfare acts, with the ex- 
ception of the Uniform Desertion and 
Non-Support Act. The National Con- 


ference has proposed sixteen commer- 
cial acts, with two hundred and fifty- 
It has promulgated 


four enactments. 
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eight social welfare acts, with forty-one _ 
enactments, twenty-one of which were ' 
of the Desertion and Non-Support Act, 
leaving seven of such acts with but 
twenty enactments. So that, notwith- 
standing what the people may think | 
generally as to the necessity of uniform 
legislation in social relations, when 
uniform acts on such subjects as mar- 
riage, divorce, marriage license, child 
labor and vital statistics, have been : 
prepared with great care and recom- i. 
mended to the states for adoption, little 
response has been found in the legisla- —__ 
tures of the various states. But the 
National Conference of Commissioners — 
on Uniform State Laws has persisted — 
in its efforts to secure uniformity in — 
social welfare. It now has a committee 
considering a revision of the Uniform 
Divorce Law in the hope that it may 
present a uniform law more acceptable _ 
to the several states. 
The question of carrying firearms | 
also illustrates the difficulties in the way 
of uniformity. An act regulating the 
purchase and carrying of small firearms 
has been prepared by the National — 
Conference. The eastern states, and 
particularly the police authorities of 
the larger cities, severely criticize the 
act as not being in any sense sufficiently 
drastic, whereas the western states 
regard it as taking away liberties which 
they cherish, to such an extent that it 
called forth a veto message of ridicule 
from the governor of one of those states. __ 
There is another hindrance to the 
cause of uniformity. States sometimes 
become wedded to their laws, and it 
requires strong reasons to change them. 


To illustrate: many of the 7 


states have been especially anxious for 
a uniform act on the subject of real 
estate mortgages and the National 
Association of Real Estate Boards has 
insistently urged the preparation of 
such a uniform law. Aftera numberof 
years of work the National Conference 7 
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of Commissioners has recommended 
such a statute, but there is no hope of 
attaining complete uniformity on this 
subject because many of the states are 
quite satisfied with their laws as they 
now stand. The same is true as to a 
uniform incorporation act which has 
just been promulgated after ten years 
work. But these acts are model laws 
for those states which may desire to 
change their statutes, and thus uni- 
formity will be partially obtained. 

It sometimes happens, also, that re- 
forms in the law develop with such 
rapidity that diversity arises before a 
uniform law can be prepared. The 
statutes regulating workmen’s com- 
pensation are illustrative of this. Not 
very long ago we knew nothing of 
workmen’s compensation laws, yet 
when the principle involved commended 
itself to the people acts were adopted 
in the various states with such rapidity 
that most of the states had passed such 
laws, with varying provisions, before 
the National Conference of Commission- 
ers, working with the care and conserv- 
atism that is characteristic of it, could 
prepare and offer to the states a uniform 
law on that subject. Diversity in the 
acts creating commissions for the regu- 
lation of public utilities arose in pre- 
cisely the same way. 


DaNGERS oF ATTEMPTS 


The cause of uniformity is often 
hindered by the effort to attain it on 
the part of some national associations 
operating in a particular field. Such 
an association prepares an act largely 
from its point of view and to protect 
the interests it represents. For in- 
stance, if the American Warehouse- 
men’s Association had prepared and 
promulgated the Uniform Warehouse 
Receipts Act, it perhaps would not 
have been the fair and impartial piece 
of legislation that it is and might not 
have received such universal approval. 


le 


Legislators might well have been wary 
lest the protection of the warehousemen 
was the uppermost thought in a statute 
emanating from such a source. It js 
for this reason that uniform acts pro- 
mulgated by the National Conference 
of Commissioners have received such 
widespread approval. When _ that 
body promulgates an act it is after a 
complete examination of all the present 
laws on the subject and the fullest con- 
sideration of every interest in the sub- 
ject matter. Sometimes the National 
Conference is asked to undertake the 
preparation of a uniform law on sub- 
jects where uniformity is both imprac- 
tical and undesirable. To illustrate: 
it was proposed that all the states of 
the Union should pass a uniform law 
defining what constitutes a sanitary 
bed. It has also been urged that there 
should be a uniform law regulating 
milk bottles so that the same kind 
should be required in all the states. 


Unirorm Laws Kept Untrorm 


Here the answer rests largely with 
the courts. In the preparation of acts 
which the National Conference of Com- 
missioners recommend there is the 
utmost care exercised both as to subject 
matter and expression. ‘The necessity 
for uniformity is first determined by a 
proper committee, the subject is then 
considered by another committee which 
sometimes employs an expert drafts- 
man. No act is ever recommended 
until it has at least two years’ consid- 
eration, section by section, by the Con- 
ference itself. Notwithstanding all 
these precautions, the frailty of human 
language is such that the courts some- 
times make different interpretations of 
the same statutory provisions. This 
at once reintroduces diversity. The 
courts are often impelled to such di- 
verse constructions because they are 
wedded to the law as it previously 
existed in their jurisdictions. To im- 
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press the courts with the necessity for 
uniformity, the National Conference 
inserts in every act recommended by it 
the following section: ““This Act shall 
be so interpreted and construed as to 
effectuate its general purpose to make 
uniform the law of those states which 
enact it.” 

Concerning this section, and the 
tendency of the courts to which we have 
referred, Mr. Justice Hughes said:* 


It is apparent that if these uniform acts 
are construed in the several states adopting 
them according to the former local views 
upon analogous subjects, we shall miss the 
desired uniformity and we shall erect upon 
the foundations of uniform language sep- 
arate legal structures as distinct as were the 
former varying laws. 

After referring to the section above 
quoted, he continued: 


This rule of construction requires that in 
order to accomplish the beneficent object of 
unifying, so far as is possible under our dual 
system, the commercial law of the country, 
there should be taken into consideration the 
fundamental purpose of the uniform act, 
that it should not be regarded as an off-shoot 
of local law. 


The courts of New York and Ark- 
ansas, on the one hand, and Missouri 
on the other, illustrate these two prac- 
tices. After the Negotiable Instru- 
ments Act was passed in New York 
there were several decisions which 
failed to recognize the change made in 
the prior law of that state, but later 
the Court there said‘ that by the 
passage of the uniform act the legisla- 
tive intent was to harmonize the con- 
flicting decisions of that state with 
other jurisdictions. In Arkansas the 
courts adopted the same attitude. 
In Missouri, however, the Supreme 


3 Commercial National Bank v. Canal—Louis- 
iana Bank & Trust Co., 239 U.S. 520. 

* Broderick & Bascom Rope Co. v. McGrath, 142 
N. Y. S. 497. 

5 First National Bank vy. Brunk, 280 S. W. 372. 
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Court in three cases ° decided after the 
Uniform Negotiable Instruments Act 
was passed in that state, adhered to a 
prior decision of that Court without 
even referring to that act, notwith- 
standing the apparently plain language 
of the statute. So it is readily seen 
how the courts are often responsible for 
the failure to obtain uniformity even 
though the legislatures tried to secure 
it. 

The National Conference of Com- 
missioners on Uniform State Laws, 
recognizing that the courts introduce 
diversity, has constantly endeavored 
to bring to the attention of the courts 
the decisions of other states construing 
the various uniform laws. While it is a 
legal principle that the decisions of the 
courts of other jurisdictions are not 
authoritative but persuasive only, yet 
the courts of some states have held 
that the provision that is inserted in 
the uniform laws which has been above 
quoted has the effect of making such a 
statute of another state of binding 
rather than persuasive force.? So the 
cause of uniformity continues to ad- 
vance even to the extent of so favorably 
impressing the courts that some of them, 
at least, have adopted a new legal 
principle, namely, that a decision of the 
court of another state on a uniform 
statute is binding, although it would be 
persuasive only in construing a statute 
not intended by the legislature to be 
uniform. 

But the subject of uniformity in law 
still requires a vast amount of education 
among the people. In social welfare 
legislation such as divorce, desertion, 
and child labor, both the people and 
legislators must be brought to see that 


6 National Bank of Rola v. First National Bank, 
125 S. W. 513; National Bank of Commerce v. 
Mechanics American National Bank, 127 S. W. 
429; Citizens Trust Co. v. Ward, 190 S. W. 364. 

7 Stewart v. Hansen (Utah 1923), 218 Pac. 959; 
Etna Chemical Co. v. Spaulding & Kimball Co. 
(Vt. 1924), 126 Atl. 582. 
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it is far better to attain uniformity 
than to adhere to the old law, however 
venerable it may be, and also to see 
that it is quite as undesirable to have 
many of our social relations, as it is our 
commercial relations, determined by 
state lines. 
To the extent that the work of the 
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National Conference of Commissioners 
on Uniform State Laws is better under. 
stood and to the extent that the coun- 
try is better educated to the needs of 
uniformity and to the subjects upon 
which uniformity is really desirable, 
to that extent will uniformity of law be 
more readily attained. 
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Newer Developments and Tendencies in mene 


By Jacos H. Goetz 


Member, New York Bar 


rer of the progress of law 
must necessarily comprehend the 
modern influences upon the content of 
the jural system governing internation- 
al relations and conduct. Whatever 
pessimism World War experiences may 
have created concerning the stability of 
international law must yield to a reali- 
zation of the progress which is being 
made in its improvement— in reforming 
its philosophical bases; in revivifying 
the established rules which are con- 
sonant with modern concepts; in 
crystallizing innovations adapted to 
changed economic and political condi- 
tions or to scientific inventions, and 
in promoting recourse to judicial 
process. 

The milestones of recent progress in 
this branch of law lie more in the field 
of international legislation or reformu- 
lation than in the individual revelations 
of jurists or in the detached judicial 
pronouncements. ‘They are, to an 
appreciable extent, the product of 
influences related to the work of the 
League of Nations, in whose more 
general activities, not involving the 
question of fundamental organization, 
the United States has frequently co- 
operated. 

This article essays to treat of the 
developments in selected problems of 
legal adjustment of international re- 
lations, mainly in times of peace, and to 
indicate their discernible tendencies, 
without, however, intending to mini- 

'The writer regrets that limitations of space 
have required him to dispense with the citation 


of authorities for, and sources of, the material 
brought together in this article. wes 


mize the consequence of others which 
space precludes from review. Some of 
these developments which are first 
noted have been induced by the in- 
ventive genius of the times; others 
originated before the war, and still 
others are due to more recent impulses 
of social or political character. They 
are all, however, rooted in the ad- 
vancement of civilization. 

The most far-reaching and con- 
structive contribution to international 
law may be confidently expected to 
come from the establishment of the 
Permanent Court of International 
Justice and the gradual, progressive 
and systematic codification of the 
rules of international law. 


INTERNATIONAL TRAFFIC IN THE AIR 


But scant mention of the subject of 
international communication by radio 
and aircraft is necessary to a realization 
of their international importance. 
“The art of communication,” aptly 
observed Owen D. Young, in a recent 
address, “‘underlies all other arts. The 
business of communication underlies 
all other business.’””’ The exploits in 
this field carry in their wake important 
problems of international right and 
obligation. 


Aviation, although a new art, has a 
fundamental relation to established 
principles of international law. It 
involves important questions of sover- 
eignty, international relations in times 
of peace, and control in times of war. 

One of its first international phases is 
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the allocation of the sovereignty of the 
air space. The question whether the 
State, under international law, is the 
sovereign of the air space superjacent 
to its territory and territorial waters, 
may now well be answered affirmative- 
ly, although there have been weighty 
assertions to the contrary, especially in 
the earlier years of the period during 
which discussion of the subject has 
been most active. The Roman maxim, 
“Cujus est solum, ejus est usque ad 
calum et ad inferos” was readily sug- 
gested as disposing of the question, but 
it does not furnish a satisfactory paral- 
lel between ownership in private law, 
even though it involve collective rights 
of individuals, and sovereignty in 
international law. It seems more 
reasonable to assume that sovereignty 
of the air space came into being with 
the effective use thereof, and is, there- 
fore, a recent development in inter- 
national law. 

Continental European jurists, at 
first, generally advocated freedom of 
aerial navigation, limited only by the 
security of the subjacent states. On 
the other hand, English and American 
writers generally have asserted un- 
limited sovereignty over the air space 
above a state, and the latter is now the 
prevailing view. 

State sovereignty in the superjacent 
air space was affirmed by the Pan 
American Aeronautic Federation, at a 
meeting at Santiago, Chile, in March, 
1916; by the Commission on Inter- 
national Air Navigation, functioning at 
the Paris Peace Conference of 1919; by 
Norway and Sweden, in an agreement 
relating to aviation, concluded May 26, 
1923; and by the American Institute of 
International Law, in a Project on 
National Domain, prepared for the 
consideration of the International 
Commission of Jurists, which met at 
Rio de Janeiro in 1927. 

The British Air Navigation Act of 


1920, in the preamble, recited that 
“the full and absolute sovereignty and 
rightful jurisdiction of His Majesty 
extends, and has always extended, over 
the air superincumbent on all parts of 
His Majesty’s dominions and the 
territorial waters adjacent thereto. . . .” 

Section 6 (a) of the United States Air 
Navigation Act of 1926 declares “that 
the government of the United States 
has, to the exclusion of all foreign 
nations, complete sovereignty over the 
air space over the lands and waters of 
the United States, including the Canal 
Zone.” 

International regulation of aviation 
was first prompted by control of war- 
fare, at The Hague Peace Conferences, 
The subject received study and con- 
sideration by the International Juridic 
Committee on Aviation which was 
organized in Paris in 1909, and by the 
Institute of International Law, at 
sessions in Madrid in 1911, and, since 
then, notably at its 1927 meeting in 
Lausanne. Principles of the law of the 
air were declared at the meeting of the 
Pan American Aeronautic Federation 
held at Santiago, Chile, in 1916. The 
first international agreement regulating 
aviation was concluded between France 
and Germany in 1913. 

The most important international 
convention dealing with aviation was 
adopted at Paris, October 13, 1919, ata 
meeting of delegates of numerous 
nations, including the United States, 
and has taken effect as to thirteen 
Powers other than the United States. 
Many of its features have been em- 
bodied in the Air Commerce Act of 
1926, and it has served as a model for 
other conventions. It contains forty- 
three articles, dealing with general 
principles; sovereignty over air space 
above national territory; freedom of 
innocent passage; prohibited areas, and 
landing of aircraft after being above a 
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A project of convention similar to the 
Paris Convention of 1919 was sub- 
mitted by the Pan American Union to 
the International Commission of Amer- 
ican Jurists, which met in Rio de Ja- 
neiro, in 1927, but was later withdrawn 
from the Commission. Separate con- 
sideration was given to the subject by 
an Inter-American Commission on Com- 
mercial Aviation, attended by dele- 
gates of fifteen Pan American States, 
which met at Washington, in May, 
1927, and which drafted a project of a 
convention regulating commercial avia- 
tion in the American hemisphere, for 
submission to the Pan American Con- 
ference of 1928. A provision in the 
project that nationality of aircraft 
shall follow the State of registration 
was opposed by the United States, 
Cuban and Venezuelan delegations, 
who advocated that no aircraft should 
be registered in any of the contracting 
states unless ownership was vested in a 
national of such contracting state or a 
partnership or corporation controlled 
by its nationals.! 


Rapio— 

Earlier international regulation of 
radio traffic was embodied in the Inter- 
national Wireless Convention of Berlin 


1Among other agreements, international in 
scope may be mentioned the agreement relative 
to customs regulations applicable to air traffic, 
concluded between the United Kingdom, Bel- 
gium and France, at Paris, on May 5, 1926; the 
agreement relating to air navigation, concluded 
between Norway and Sweden, at Stockholm, 
May 26, 1923; the informal agreement, made by 
the United States and Canada, in 1922, by an 
exchange of notes, permitting international 
aircraft flights, which has been renewed from 
year to year. 

Since this article was written, the progress of 
aconvention on commercial aviation, as amended 
by the subcommittee of the Committee on Com- 
munications has been unanimously approved by 
the delegates at the Pan American Conference, at 
Havana, in February 1928. Article 7 provides 
that aircraft shall have the nationality of the 
state in which they are registered and cannot be 


validly registered in more than one State. sie mobile stations, and between mobil 


of 1906, and the International Radio 
Telegraph Convention of London of 
1912, together with the regulations 
adopted in pursuance of those conven- 
tions. In addition, The Hague Con- 
ventions of 1907 dealt with certain 
features of the use of radio in land and 
maritime warfare. The United States 
was a party to all of those conventions; 
but a number of other Powers did not 
become parties to one or more of the 
conventions. 

Since the war a comprehensive con- 
vention and regulations have been 
approved at an International Radio- 
telegraph Conference, held at Washing- 
ton in 1927, and war-time rules have 
been formulated by a Commission of 
Jurists and their Military and Naval 
Advisors which met at The Hague, 
1922-1923; but neither of these have 
yet been generally ratified or adopted. 

The question of the legal right to 
forbid international passage of radio 
signals may not be regarded as settled. 
It has been asserted by publicists that a 
state possesses the right to forbid the 
passage over its territory of waves 
emanating from a foreign radio station. 
But the phenomena of radio trans- 
mission are still baffling. Obviously, 
the force which propels the signals 
between radio stations traverses space. 
But dominion over superjacent space 
has not infrequently been limited to 
things having, or capable of, some 
connection with, or attachment to, the 
soil. 

As the practical utilization of radio 
was, at first, principally for marine 
communication, the early conventional 
regulations dealt with communications 
between ship and ship and between 
ship and shore station, with the prin- 
cipal object of promoting safety at sea. 
The Washington Convention of 1927 
deals more broadly with communica- 
tion between fixed stations, between 
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and fixed stations, and encompasses all 
useful and commercial purposes. 

A distinction has also been made 
between governmentally owned serv- 
ices and privately owned services. 

Upon the invitation of the United 
States Government, an International 
Radiotelegraph Conference was held in 
Washington, October 4—November 25, 
1927, in which delegates from seventy- 
nine nations participated, including 
practically every country in the world 
that uses radio. 

The American delegation sought to 
differentiate the situation of the United 
States, in which radio enterprises are 
privately owned, from that of countries 
which both own and operate their 
communication facilities. It declared 
that this Government “has always 
stood committed to the principle of 
private ownership and operation, sub- 
ject to such governmental regulations 
as may be necessary to prevent abuse 
and insure fair service.” It proposed, 
therefore, a recognition of the essential 
differences between (1) those funda- 
mental principles which are basic and 
permanent in the communication 
structure, and (2) managerial matters 
which are of changing character. 

The Conference adopted a Conven- 
tion and Annexed General Regulations, 
and also a set of Annexed Supplemen- 
tary Regulations. By the convention 
which is to go into effect January 1, 
1929, the contracting governments 
undertake to apply the provisions to all 
governmentally established, managed, 
or operated public international radio 
communication stations, and to take 
or to propose to their respective legis- 
latures the necessary measures to 
impose the observance of the provisions 
upon privately established and oper- 
ated international-radio-communica- 
tion stations. 

To each contracting country is re- 
served its entire freedom with relation 


to the organization of the service of, 
and the determination of the corre- 
spondence to be exchanged by, stations 
carrying on communication between 
“fixed stations,” But, when such 
stations carry on an_ international 
service of public correspondence, either 
from country to country or with “sta- 
tions in the mobile service.’ they must 
conform, respectively, for each of those 
two classes of communications, to 
the provisions of the convention and 
regulations. Intercommunication be- 
tween stations participating in the 
“mobile service” is made obligatory 
“without regard to the radio system 
adopted by them.” However, this 
provision is not to prevent the eventual 
use of a radio system incapable of 
communicating with other stations, 
due solely to the specific nature of that 
system. 

Other provisions are made for facili- 
tating and protecting radio communi- 
cation, and improving the technique of 
the regulations, as well as for adherence 
by non-contracting countries. For the 
first time, provision was made, in the 
Regulations annexed to the convention, 
for the allocation and use of wave 


lengths.” 


? The United States, Canada and Honduras 
did not sign the Supplementary Regulations 
which include rules applicable only to countries 
adhering to the International Telegraph Conven- 
tion of St. Petersburgh (1875) and Regulations. 

Among other instances of international 
codperative efforts to regulate radio communi- 
cation are: The International Convention on 
Safety of Life at Sea, signed at London, in 1914, 
embracing provisions relative to radio equipment 
on vessels, which was not ratified by the United 
States; the resolution adopted by the Conference 
on the Limitation of Armament, at Washington, 
in 1922, for the regulation of radio communica- 
tion between China and other countries; the 
pending treaty between the United States and 
Panama, signed December 9, 1926; the protocol 
between the United States and Italy, dated 
March 27, 1918; the project of convention pre- 
pared at a meeting of the Inter-American Com- 
mittee on Electrical Communications, in Mexico 
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or WARFARE AFFECTING 
Rapio AND AIRCRAFT 


The proceedings of the International 
Commission of Jurists and their Mili- 
tary and Naval Advisors, which met at 
The Hague, 1922-1923, for the purpose 
of formulating a code of rules for the 
regulation of the use of aircraft and of 
radio in time of war, are noteworthy. 

The Commission, composed of dele- 
gations of the United States, the 
British Empire, France, Italy, Japan 
and The Netherlands, under the presi- 
dency of John Bassett Moore, first 
American delegate, was convoked in 
pursuance of a resolution adopted by 
the Conference on the Limitation of 
Armament at Washington, February 
4, 1922, providing for the appointment 
of a commission to consider and report 
upon the two following questions: 

(a) Do existing rules of international 
law adequately cover new methods of 
attack or defense resulting from the 
introduction or development, since The 
Hague Conference of 1907, of new 
agencies of warfare? 

(b) If not, what changes in the exist- 
ing rules ought to be adopted in conse- 
quence thereof as a part of the law of 
nations? 

The American delegation was suc- 
cessful in urging the adoption, in the 
declarations of the Conference, of the 
fundamental principle of distinguishing 
between combatants and non-com- 
batants and protecting non-combat- 
ants against injuries not incidental to 
military operations against combat- 
ants. 

The Commission prepared two sets 
of rules of warfare, one applicable to 


City, in 1924, for submission to the Sixth Pan 
American Conference at Havana, in January, 
1928, which, because it combined both wire and 
radio communication, was not approved by the 
United States delegates, who favored separate 
conventions dealing with each subject alone. 


hell 


radio, and the other to aircraft. A 
proposal made by the United States for 
entering into a treaty to make the 
rules obligatory has not yet met with 
general acceptance. 


TERRITORIAL Limits oF NATIONAL 


Jurispicrion Oven MaRGINAL 


WATER 


The traditional advocacy by the 
United States of the principle of the 
freedom of the seas justifies reference to 
what may seem to be a relaxation of its 
observance in the efforts of the United 
States to suppress traffic in intoxicating 
liquors. 

The extent of the marginal sea is 
commonly regarded as determined by 
international law. The  three-mile 
limit, or marine league, laid down origi- 
nally because it represented cannon 
range at that time, has continued to be 
observed by the great majority of 
states, including the United States, 
even though the range of modern 
artillery is much greater. 

The most recent instances, furnished 
in the numerous conventions concluded 
between the United States and various 
countries for the prevention of smug- 
gling of intoxicating liquors, tend to 
confirm the rule. Where reference is 
made in such conventions to any def- 
inite extent of marginal sea, it is de- 
clared that it is the firm intention of the 
high contracting parties “‘to uphold the 
principle that three marine miles ex- 
tending from the coastline outwards 
and measured from low-water mark 
constitute the proper limits of terri- 
torial waters.” But the conventions 
contain an article in which the other 
contracting state agrees to “raise no 
objection” to searches and seizures of 
private vessels under its flag by United 


States authorities, outside United 
States territorial waters, whenever 


there is “reasonable cause for belief 
that the vessel has committed an of- 
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fense against the laws of the United 
States, its territory or possessions 
prohibiting the importation of alcoholic 
beverages.”” The rights conferred by 
this article are not to be exercised at a 
greater distance from the coast of the 
United States than “can be traversed in 
one hour by the vessel suspected of 
endeavoring to commit the offense.” 
If the liquor is intended to be conveyed 
to the United States by another vessel 
than the one boarded and searched, “‘it 
shall be the speed of such other vessel 
and not the speed of the vessel boarded, 
which shall determine the distance 
from the coast at which the right under 
this article can be exercised.” 

The Supreme Court of the United 
States has held that the Constitutional 
amendment and the subordinate stat- 
utes are operative in all territorial 
waters, including the marginal seas to 
the three-mile limit,’ but that such 
treaty created no offense against the 
laws of the United States.‘ 

Notwithstanding contrariety of opin- 
ion, the clear weight of judicial au- 
thority now is that these liquor treaties 
are not self-executing.® In the last- 
cited case, the Circuit Court of Appeals 
for the Fifth Circuit said that “the 
treaty relied upon does not attempt to 
extend the criminal laws of the United 
States beyond the three-mile limit.” 


PROGRESSIVE CODIFICATION OF 
INTERNATIONAL LAW 


The prevailing conception of this 
most important effort to promote the 
science of international law was ex- 


3 See Grogan v. Walker & Sons [1922], 259 
U. S. 80; Cunard Steamship Co. v. Mellon (1923), 
262 U.S. 100. 

‘ Ford v. United States [1927], 274 U. S.; 
47 Sup. Ct. 531. 

5 The Over the Top [1925], D. C.: 5 Fed. 2nd 
838; The Panama [1925], D. C.: 6 Fed. 2nd 326; 
The Sagatind [1926], C. C. A. 2nd Circuit: 11 Fed. 
673; Hennings v. United States (1926), 
C. C. A. 5th Circuit: 18 Fed. 2nd 75. 
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pressed by Charles E. Hughes, in an 
address delivered in 1925, as follows: 


We are thinking both of the restatement 
of the existing law and of the process of 
international legislation; that is, of rein. 
vigorating the old law by fresh declaration 
and of obtaining the formulation of prin- 
ciples and rules which will settle old juristie 
controversies and also meet the demands of 
new conditions. 


Codification of international law had 
pursued the gamut of proposals, early 
in the nineteenth century, by James 
Mill and Jeremy Bentham; of partial 
codes by Lieber, Bluntschli and Field; 
of study and discussion by internation- 
al law organizations; ‘of digests and 
textbooks by publicists, and various 
general treaties and conventions deal- 
ing with particular subjects. 

The task did not, however, attain 
authority until commissions began to 
function under the direction of the 
League of Nations (meeting of 1924) 
and the Fifth Pan American Confer- 
ence (of 1923). Since then great 
strides have been made in the direction 
of progressive and gradual codification. 


CoMMITTEE OF ExreRTS APPOINTED BY 
THE LEAGUE OF NATIONS 


The Advisory Committee of Jurists 
assembled at The Hague to draft a 
plan for a Permanent Court of Interna- 
tional Justice recommended that a new 
conference of the nations in continua- 
tion of the first conferences at The 
Hague be held as soon as practicable 
for the purpose, among others, of 
codifying international law. The pro- 
posal for this recommendation was 
made by Elihu Root, a member of the 
Committee, who felt the incomplete- 
ness of any plan for a tribunal which 
did not contemplate an agreement 
upon the law of nations and which 
should not provide for conferences of 
the nations in order to agree upon such 
further rules of conduct as international 
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conditions should from time to time 
suggest or permit. 

The time for action by the League 
was not then opportune, especially as 
Great Britain did not at first favor the 
recommendation. But later, upon the 
proposal of the Swedish delegation, the 
Fifth Assembly of the League, on 
September 22, 1924, adopted a 
unanimous resolution requesting the 
Council to convene a Committee of 
Experts, representative of the main 
forms of civilization and the principal 
legal systems of the world. This 
Committee was to be charged with the 
duty, among others, 

To prepare a provisional list of the 
subjects of international law, the regulation 
of which by international agreement would 
seem to be most desirable and realizable at 
the present moment; and 

To report to the Council on the questions 
which are sufficiently ripe and on the 
procedure which might be followed with a 
view to preparing eventually for conferences 
for their solution. 


Such a Committee of Experts was, 
accordingly, appointed by the Council 
of the League of Nations, at its 32nd 
session in Rome, in December, 1924. 
Following a second meeting at Geneva, 
January 12-29, 1926, the Committee 
addressed, through the Secretary-Gen- 
eral of the League, to the governments 
of countries, whether members of the 
League or not, communications em- 
bodying a provisional list of the sub- 
jects of international law the regulation 
of which by international agreement 
seemed to the Committee to be most 
desirable and realizable at the present 
moment. These subjects relate to: 


(1) Nationality; (2) Territorial waters; 
(3) Diplomatic privileges and immu- 
nities; (4) Responsibility of states in 
respect of injuries caused in their ter- 
ritory to the person or property of 
foreigners; (5) Procedure of interna- 
tional conferences and procedure for 


the conclusion and drafting of treaties; 
(6) Piracy, and (7) Exploitation of the 
products of the sea. 

The majority of the replies from some 
thirty governments, including the 
United States, laid before the Com- 
mittee of Experts at its third annual 
session, held at Geneva, March 22- 
April 2, 1927, were encouraging to the 
Committee’s view of the desirability 
and feasibility of agreement upon the 
subjects listed provisionally. At the 
same session, the Committee deter- 
mined to recommend to the govern- 
ments the following additional subjects 
as ripe for international agreement, 
viz.: (1) Communication of judicial 
and extrajudicial acts and _ letters 
rogatory in penal matters; (2) Legal 
position and functions of consuls; (3) 
Revision of the classification of diplo- 
matic agents, and (4) Jurisdiction of 
courts over foreign states. 

At the eighth ordinary session of the 
Assembly of the League of Nations, 
September, 1927, to which the subject 
had been referred by the 45th session 
of the Council, in the preceding June, 
the work of the Committee of Experts 
was examined, and the Assembly de- 
cided, among other things, (1) to sum- 
mon the first Codification Conference, 
and to arrange for its preparation and 
convocation, it being considered that 
such a conference might be held in 
1929, at The Hague; (2) to invite the 
Committee of Experts to complete its 
work, and (3) to submit to such first 
conference, for examination, the ques- 
tions of (a) Nationality; (b) Territorial 
Waters, and (c) Responsibility of 
States for damages done in their terri- 
tory to the persons or property of for- 
eigners. 


PanA — 
AN AMERICAN CODIFICATION OF AS 


INTERNATIONAL LAW a 


The official initiative for the com- 
prehensive codification of international 
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law was furnished by the Americas. 
The First International Conference of 
the American Republics, held at Wash- 
ington, 1889-1890, upon the suggestion 
of Secretary of State James G. Blaine, 
was born of the idea of the maintenance 
of peace through arbitration. At the 
Second International Conference of the 
American Republics, held at Mexico 
City, 1901-1902, the members felt 
that arbitration and peaceful settle- 
ment would require an agreement upon 
the principles of law to be observed and 
applied, and they, therefore, took up 
seriously the codification of the law of 
nations. They adopted a convention 
for the appointment of a committee 
of five American and two European 
jurists to draft, in the interval between 
the second and third conferences, codes 
of public and private international law 
for the American Republics. The 
convention was not ratified. But, at 
the Third Pan American Conference, 
at Rio de Janeiro, 1906, a convention 
was again adopted and later ratified, 
which provided for a commission on 
codification of both private and public 
international law, the result of whose 
labors were to be presented to the 
Fourth Pan American Conference. 
The committee appointed under this 
convention did not meet until 1912, 
and the World War frustrated its 
efforts. 

The League of Nations having failed, 
at the outset, to take favorable action 
for the convocation of an international 
conference for the purpose of codifying 
international law, the Fifth Pan Ameri- 
can Conference, 1923, renewed the con- 
sideration of the subject, and again 
assumed the official initiative. The 
Conference adopted a report by Ale- 
jandro Alvarez, containing projects 
as the basis of codification to be under- 
taken by a Commission of jurists of 
the American Republics, to meet in 
Rio de Janeiro. Upon the invitation 
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: 
of the Governing Board of the Pan 
American Union, the American Insti- 
tute of International Law approved 
thirty projects of conventions. 

On March 2, 1925, Secretary of 
State Hughes, as Chairman of the Goy- 
erning Board of the Pan American 
Union, laid before that body the thirty 
projects of conventions dealing with 
the most important topics of the inter- 
national law of peace, prepared by the 
American Institute of International 
Law. He declared: 


I believe that this day, with the sub. 
mission of concrete proposals which take 
the question of the development of inter. 
national law out of mere amiable aspiration, 
marks a definite step in the progress of 
civilization and the promotion of peace, and 
for that reason will long be remembered. 


The Institute also approved a code 
of private international law, consisting 
of 435 articles, which had been drafted 
by Antonio S. Bustamante, of Cuba. 
When this code was submitted by 
Secretary of State Kellogg to the Gov- 
erning Board of the Pan American 
Union on February 3, 1926, he ob- 
served that: 


In spite of any differences of opinion that 
may develop relative to basic principles or 
to details, the preparation of these drafts 
of conventions marks an important step 
forward in international relations. 


MEETING oF INTERNATIONAL 
CoMMISSION OF AMERICAN JURISTS 


An International Commission of 
American Jurists for the Codification 
of International Law, Public and Pri- 
vate, met in Rio de Janeiro, April 18- 
May 20, 1927, to consider the thirty 
projects of public international law 
and the code of private international 
law transmitted by the Governing 
Board of the Pan American Union to 
the twenty-one American states. Only 
seventeen states appointed delegates. 

This Commission constitutes, accord- 
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ing to Dr. James Brown Scott, one of 
the two American delegates, “the first 
official body which successfully and 
consciously endeavored to codify the 
two branches of international law.” 
It adopted twelve projects of public 
international law, and a code of private 
international law embracing 439 arti- 
cles, which were recommended for the 
consideration of the Sixth Pan Ameri- 
can Conference, to be held in Havana, 
January, 1928. 

The projects of conventions thus 
adopted relate to: (1) The bases of in- 
ternational law; (2) States—their exist- 
ence, equality, recognition; (3) Aliens; 
(4) Treaties; (5) Official publications; 
(6) Interchange of professors and stu- 
dents; (7) Diplomatic agents; (8) Con- 
suls; (9) Maritime neutrality; (10) 
Asylum; (11) Duties of states in case 
of civil war, and (12) Pacific settle- 
ment. 

It may be questioned whether it is 
now necessary or advisable for the Pan 
American States to overlap the labors 
of the Committee of Experts and the 
League of Nations, in which most of 
the governments, including the United 
States, have been codperating. Un- 
doubtedly they could make construc- 
tive contributions, supplementing the 
more general undertaking of the League 
of Nations. 


Tue PERMANENT CouRT OF 
INTERNATIONAL JUSTICE 


The history of the establishment of 
this Court has often been narrated. 
Article 14 of the Covenant of the League 
of Nations provided for the establish- 
ment of a court of international jus- 
tice. In fulfilment of this provision, 
the Council of the League on February 
13, 1920, appointed an Advisory Com- 
mittee of Jurists to formulate the 
scheme of the court’s organization, 
which later submitted a draft statute. 


After the draft was communicated to 
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the government members of the League, 
approval was given by the Council, at 
Brussels, on October 20-28, 1920, and 
by the Assembly, at Geneva, December 
13, 1920. The Second Assembly and 
the Council of the League of Nations 
on September 14-15, 1921, proceeded 
to the election of the eleven judges and 
the four deputy judges of the Court, 
and elected John Bassett Moore, the 
eminent American publicist and law- 
yer, as one of the judges. 

The efforts to secure the adherence 
of the United States to the Protocol 
of Signature to the Statute for the 
Permanent Court of International 
Justice have been involved in contro- 
versy too extended for review here. 
The acceptance of the reservations 
adopted by the United States Senate 
in its resolution of January 27, 1926, 
authorizing adherence, having been 
qualified, in respect to some of the 
reservations, by the signatory powers 
at a meeting held in Geneva, in Sep- 
tember, 1926, the President of the 
United States announced that he would 
not resubmit the matter to the Senate, 
and it has since been held in an impasse. 

Between July, 1922, and October, 
1927, the Permanent Court of Inter- 
national Justice rendered ten judg- 
ments and thirteen advisory opinions. 
The judgments dealt with navigation 
of the Kiel Canal; jurisdiction of the 
Court over a case brought by Greece 
against Great Britain under the man- 
date for Palestine; claims against Bul- 
garia under the Treaty of Neuilly; 
refusal to grant an interpretation of a 
previous judgment when it would go 
beyond the limits of the judgment it- 
self; concessions in Palestine over which 
the British Government is a manda- 
tory; legality of certain expropriations 
made by Poland; German interests 
in Polish Upper Silesia, and penal cog- 
nizance of a collision at sea. The 
advisory opinions included questions 
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regarding selection of delegates to the 
International Labor Conference; com- 
petence of the International Labor 
Organization; British-French dispute 
over nationality decrees in Tunis and 
Morocco; prejudgment of a dispute 
with reference to the execution of 
treaty provisions; Poland’s interna- 
tional obligations toward German co- 
lonials under the Minorities Treaty; 
acquisition of Polish nationality by 
German settlers; decision by the Con- 
ference of Ambassadors with reference 
to a boundary dispute between Poland 
and Czechoslovakia; mission contem- 
plated with respect to the frontier be- 
tween Albania and the Kingdom of the 
Serbs, Croats, and Slovenes; exchange 
of populations between Greece and 
Turkey; Polish postal service in the 
Port of Danzig; decision by the Council 
of disputes under Article III of the 
Treaty of Lausanne, and competence 
of the International Labor Organiza- 
tion. 

While the judgments and opinions of 
this tribunal have been carefully con- 


fined to the particular questions before 


it, they are not without the great force 
of their authority and the Court is 
building up a body of precedents which 


_ will greatly enrich international juris- 


prudence. 


Post-wWAR PROGRESS IN 
INTERNATIONAL ARBITRATION 


In the first 1000 treaty series regis- 
tered with the League of Nations and 
published since July 5, 1920, more than 
180 bilateral compromisory clauses 


" containing agreements to arbitrate 
are included. Infrequent before the 


War, a compromisory clause has been 


- inserted in all of the rather numerous 


multilateral conventions on specific 
subjects since 1920. The several col- 
lective general agreements for arbitral 
methods of avoiding or preventing con- 
flicts have the same effect as very 
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numerous bilateral treaties. Ninety 
bilateral treaties for arbitration or 
conciliation, made since the war, em- 
ployed several formulae, representing 
a great improvement upon those gen- 
erally employed before the war. It 
may be specially noted that the pre- 
war exception of national honor and 
vital interest has practically ceased 
except in American and British arbi- 
tration treaties. 


LIMITATION OF ARMAMENTS— 
OvuTLAWRY OF WAR 


The bounds of space do not permit a 
review here of such episodes as the Con- 
ferences for Limitation of Naval Arma- 
ments, held at Washington, in 1922, 
and at Geneva, in 1927; the Conference 
of Locarno, held in 1925; the Geneva 
protocol adopted by the Assembly of 
the League of Nations, and the pro- 
posals for the “‘outlawry” of war or the 
“renunciation” of war as a national 
policy. Whether fruitful or incon- 
clusive, they are not only of signal and 
far-reaching importance in relation 
to international diplomacy, but they 
are highly significant in offering solu- 
tion of problems which many regard as 
primary and legal. 

The abolition of war as a legal status 
in international law would throw into 
discard many laws not only of belliger- 
ency but of neutrality. The prospects 
of proposals in this direction, at best 
speculative, obviously depend upon 


their multilateral adoption. 
CONCLUSION 


During the period under review, the 
development of international law has 
proceeded systematically and _pro- 
gressively, covering the substantive 
part as well as the processes of applica- 
tion. The advancement made, while 
conservatively viewed as still in the 
inceptive stages, is nevertheless un- 


precedented in magnitude. The diffi- 
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culties which have tormented peoples 
and the problems which have vexed 
their statesmen have naturally had 
their reaction in the seeming failure of 
various concerted efforts. ‘Temporary 
setbacks are not a true test of the 
practicality, or the possibility of suc- 
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cess, of movements which are idealistic 
in goal. Between total failure and 
complete realization of an ideal there 
is much room for practical compromise. 
That happy medium has, indeed, char- 
acterized the history of the aspirations 

of the United States. 
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Some Reflections on Solving Social Problems by Law 


By Turopore A. JoHNSON 
Youngstown, Ohio 


F what can be done by law is to be 

measured by the number and kinds 
of laws proposed and enacted, we have 
only to extend the arms of law until 
they cover the entire field of human 
thought and endeavor, and evil will flee 
and problems, social and political, be 
no more. If there be laws enough the 
unruly and unwelcome guest known as 
human imperfection, leading us into 
disease, disorder, and damnation, will 
make his speedy exit. So far has the 
chase for new laws gone, that search 
is being made of the records of civiliza- 
tions, old and new, for regulations yet 
unknown to us. If a European coun- 
try has, or had, a law which we do 
not have, that is sufficient reason for 
adding it to our tumbled collection of 
laws. 

The failure of law, now here and now 
there, to do what was expected of it 
has not slackened the pace of law mak- 
ing. In the case of every new reform 
measure, we never fail to receive won- 
derful figures on the results obtained. 
These figures are generally collected 
by the same hands which administer 
the measure, and that leaves abundant 
room for self deception. The figures 
usually show what they are expected to 
show. But the common fate of all 
these splendid results has always been 
that they dwindle down, and many of 
them turn into a negative quantity. 
The reason is, and will continue to be 
the same, namely, that legislators have 
no adequate knowledge of human 
nature, individual or associated. This 
accounts for the superficial character, 
if nothing more, of the measures which 
are taken, and which do not so much as 
touch the roots of disorder. Hence the 


inevitable disillusion, following quickly 
after the birth of a new device. 

And the fact that in many cases laws 
have not only failed to do what they 
were set to do, and have instead created 
new and worse evils than those they 
were intended to destroy, goes un- 
noticed by all save a few students of 
government and society. These few 
are now protesting against the “rain of 
law.” A ray of hope is seen in their 
revolt. It is reassuring to know that a 
few people believe that liberty for the 
individual is essential to human prog- 
ress. 

These rebels, among whom is the 
writer, concede that the ever increasing 
complexity of society, the number and 
size of cities, the progress of knowledge 
and invention, the vastness of indus- 
trial organizations, and changes in 
moral evaluation make necessary more 
and more intervention on the part of 
the state. They believe, however, that 
these changes require increasing knowl- 
edge, experience, deliberation and cau- 
tion in council and legislative halls. 
They believe that “‘a certain amount of 
overt confusion and irregularity” will 
be present wherever there is enough 
freedom to enable individual capacity 
to find itself. They believe that prog- 
ress is possible and society stable “only 
when all its members can function to 
the limits of their capacity.” They 
believe, too, that the danger at present 
lies in the direction of too much regula- 
tion and restriction, of attempting to 
do by law what it cannot do, and leav- 
ing imperfectly done, or wholly undone, 
what it can and ought to do. And 

they are ready to give some reasons for 
the faith that i is in n them. 
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Tue EssENTIAL SAMENESS OF NATURE 
AND HumMAN NATURE 


These reasons arise out of their view 
of nature and of human nature and out 
of the limitations existing in man and 
man’s law to do and make what he 
wants to do and wants to make. Man’s 
physical surroundings change not at all, 
and their molding influence upon him 
is constant. These are beyond the 
control of any law given to man to 
make. Says Irwin Edman: 


Throughout the long enterprise of civil- 
ization in which mankind have more or less 
consciously changed the world they found 
into one more in conformity with their de- 
sires, two factors have remained constant: 
(1) the physical order of the universe, which 
we commonly call Nature, and (2) the na- 
tive biological equipment of man, commonly 
called human nature. Both of these, we 
are almost unanimously assured by science, 
have remained essentially the same from 
the dawn of history to the present. 


The physical order of the universe, 
though ever essentially the same, 
forms no insurmountable barriers to 
man’s efforts to move forward. He 
must do his moving, however, in a 
world composed of earth, sea, sky, soil, 
climate and seasons even as Adam and 
Eve. To destroy the effect of these 
upon himself is not in the power of man. 
He may, if he has the required courage 
and skill, bring forth inventions which 
control nature’s forces and subdue 
them, in a large measure, to social uses, 
but he cannot prevent sea and soil and 
mountain and climate from leaving un- 
mistakable traces in human character. 
Legislators who do not respect the ways 
of nature’s God find themselves over- 
ruled by a tribunal whose decisions are 
not subject to recall. 

The second constant factor is hu- 
man nature. Let authority be heard. 
Charles A. Ellwood: 

We have given up the idea that the mind 


of the very first man was fundamentally 
different in its powers from ours. 


If it had not had qualitatively the 
same powers and capacities as our own 
minds, it would never have developed 
into the present human mind. Ralph 
R. Inge: 

Apart from the accumulation of knowl- 
edge and experience, which are external 
and precarious acquisitions, there is no 
proof that we have changed much since 
the first stone age. 


Pierre de Tourtoulon: 

The conformation of the human brain 
creates inescapable, that is, necessary 
modes of thinking among all men, so that 
one may conceive of certain social prin- 
ciples which are imposed by the fact that 
men of yesterday, today and tomorrow 
will always be, to a certain extent, similar 
beings, intellectually and emotionally. 


Irwin Edman: 

It is too often forgotten that the prob- 
lems which are to be dealt with in the 
world of politics, of business, of law, and of 
education, are much complicated by the 
fact that human beings are so constituted 
that given certain situations, they will do 
certain things in certain inevitable ways. 
These problems are much clarified by 
knowing what these fundamental ways of 
men are. 


The laws which govern man himself 
are quite as constant as those of physics 
and chemistry. 

The unruly part of mankind, the 
part which concerns reformers, is made 
up of emotion and instinct. And it is 
certain that emotion and instinct in 
the human race have not changed much 
“since Pithecanthropus dropped the 
first half of his name.” The Middle 
Ages found out that the sex instinct 
could not be suppressed. Cromwell 
found out that emotions and instincts 
pushing and driving toward amusement 
and pleasure, repressed too far by law, 
would cause an explosion which scat- 
tered to the winds his religion of tyr- 
anny. Volstead and Wheeler found 
out that men who grow grapes will 
drink their juice even though it is 
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_ ceasing, destroy any mind? 


Tue ANNALS OF THE AMERICAN ACADEMY 


more than six weeks old and has under- 
gone a chemical change. And states- 
men of all ages find out that customs, 
usages and laws are successful only 
when they yield obedience to the fun- 
damental facts of human nature, that 
they must not strive too strenuously to 
reach the ideal, that they must not 
strain human nature too much out of 
its inherited form, that wholesome re- 
molding of character can go on but 
slowly. 

Nature, human nature and society 
comprise together a constitution of 
things. It was not wholly in error that 
the advocates of natural law and 
natural rights wrote and spoke. There 
may be, in the old sense, no such laws 
and rights. But there is a constitution 
of things which intelligent men respect 
and which law makers ought to respect. 
If there is no constitution of things, 
why do men thrive on a diet of bread 
and die on a diet of carpet tacks? If 
there is no constitution of things, why 
do torture and anguish, severe and un- 
If there is 


-_ ne constitution of things, why do some 


% 


laws work beneficently and others dis- 
astrously? 


Is it because some laws fit 
and others misfit? Why the fit or the 
misfit? “If one law is not as good as 
another, it must be that on men socially 
aggregated one law will operate more 
_ beneficially than another, and its more 
-_ beneficial operation implies some adap- 
tation to the natures of men and their 
mode of codperation.” Legislators 
should not legislate extensively without 
having sufficient knowledge of the con- 
stitution of things, and if they have 
such knowledge they will not legislate 
extensively. 


LEADERS EssENTIAL AS LEGISLATURES 
Law is one of the devices which 


society uses to regulate human conduct 


and to promote those types of it which 
_ to the passing day seem desirable. Its 


ve - 


are evident. It cannot 
change nature. It cannot perceptibly 
change human nature. It cannot alter 
the effect of nature on human nature. 
It cannot enforce itself. It is neces- 
sarily imperfect because it is made by 
finite and imperfect human beings. The 
stream rises no higher than its source. 
And the source of law in the United 
States is the polling booth and the 
ballot box. Out of these can come 
only the wisdom which went into them. 
The product of the wisdom thus going 
in and coming out is the member of the 
legislature. Has he been educated for 
his task? Has he the knowledge and 
experience essential to the job of curing 
social disease? Does he know psy- 
chology, political science, economics, 
and government? Does he know the 
structure of society? Does he possess 
an understanding of what constitutes 
social development? Does he have a 
comprehension of how changes in the 
common life are caused, and how these 
changes are related to each other? 
Any one can be a legislator. He can- 
not be a barber without some special 
training. He cannot be a mason or a 
plumber without having served a long 
apprenticeship. He cannot be a 
teacher, a minister, a lawyer, or a 
physician without a general education 
and a special training of years. But a 
man who today is a street-railway con- 
ductor without capacity to manage 
one farm or one factory or one bank or 
one railroad or one school is tomorrow 
elected a member of the legislature, 
and over night he has acquired capac- 
ity to manage by law all the farms, 
factories, banks, railroads, and schools 
in a great State. Considering the 
limitations of law and what these 
capable legislators try to do with it, do 
you wonder that legislation is ever 
breaking down? Are you surprised to 
learn that amendment and repeal form 
half the business of every session? If 
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you were on the quest of a vast mass of 
prosaic nonsense in print, could you do 
better than to go first to the statutes 
of your own State? 

Democracy will choose for its various 
officers those with whom it is ac- 
quainted, with whom it has some per- 
sonal contact, with whom it shares 
ideals. And if those who can lead and 
ought to lead in any community per- 
sist in delegating their duties to paid 
workers, they need not expect reason 
and justice to reign in matters political. 
Leadership in a democracy must be 
forced by the very presence and energy 
of leaders in every community activity. 
Leadership may be conceived in a 
mansion, born in a university or the 
directors’ room of a chamber of com- 
merce, but it must roam about if it is 
ever to reach its majority. 

Our early fathers and their imme- 
diate descendants, having been first on 
the spot, demanded that they be re- 
garded as the legitimate masters of the 
newly founded empire. Their lan- 
guage and their ideals were accepted 
by all who settled within their domains. 
They exercised leadership, and they 
knew their business. Others obeyed 
them because it seemed the most 
reasonable thing to do. And when 
occasion came to amend the articles 
of government, they made a new con- 
stitution and forced the people to adopt 
it by the use of sound argument and 
customary political methods. Having 
gone this far, they managed for twenty- 
five years to control and form the pol- 
icies of government. They filled the 
offices of President, Congress and the 
Courts. It was they who made the 
laws and executed them. They col- 
lected taxes, raised the army, and 
quelled insurrection. They made their 
new constitution an instrument of 
service and of power. 

The more remote descendants of 
these vigorous and independent foun- 
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ders of America, forming now only a 
despised minority, have lost this deli- 
cate gift of leadership and are content 
to sit back and invest their surplus 
funds and construct genealogies, and 
let others do the real work. And an 
inexorable law of nature has wrested 
from them the leadership they did not 
value enough to work for and trans- 
ferred it to feebler hands. 

One step toward a better day can be 
made by sending out a call to the 
nobility of the United States to cease 
hibernating in exclusive clubs or gam- 
boling upon exclusive greens and be- 
come the most nearly omnipresent part 
of their community; to cease buying 
some one else to do their common serv- 
ice while they sit serenely in counting 
house or club, safe from the dangers of 
human contact. Neither a substitute 
nor a banker’s check can carry the 
employer’s or maker’s dignity, men- 
tality, wisdom and strength of char- 
acter. That is why paid hirelings can- 
not anywhere do the work of the 
nobility. So while it is impossible, and 
perhaps undesirable, to get rid of 
legislators much may be done to im- 
prove the breed. 

With an improved legislature it 
should be possible to have a division of 
labor. A social problem is up for solu- 
tion. Any proposed measure will raise 
two questions: (1) what can be done by 
law, and (2) what of the possible ought 
to be undertaken. The first is a job 
for experts. They will be chosen from 
jurists, endowed with mentality capa- 
ble of analysis and synthesis, who know 
all the possible legal relations which 
may be involved. These experts make 
no recommendation. They merely set 
out the various solutions that the sys- 
tem of law offers for the work about to 
be attempted. The second is for 
legislators proper. They come from 
all walks of life and know the temper 


of their constituents. They can apply — 
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their practical knowledge, call for ex- 
pressions of opinion, hold hearings, 
find out whether the proposed measure 
has been tried elsewhere, and generally 
investigate and weigh the matter. 


LEGISLATURE AND SCIENCE 


After the legislature, so composed, 
decides that a solution of the problem 
ought to be attempted and that a 
certain proposal is the most reasonable, 
this proposal can be tested by the 
various sciences. By psychology. Is 
there to support it a real, deep-seated 
and legitimate sentiment? Or, will it 
run counter to such a sentiment? By 
politics. Would it be dangerous to 
promulgate it? That is to say, would 
the cost in money, or in confusion, or in 
antagonisms aroused more than bal- 
ance any good reasonably to be ex- 
pected toensue? Byeconomics. Will 
it aid or hinder citizens in their pursuit 
of wealth? Will it take substance 
from one class and bestow it upon 
another class? By the juridical sys- 
tem. Is it fair to all classes? Does 
it claim a special privilege for any class? 
Does it place a special burden on any 
class? Does it unreasonably interfere 
with the liberty of the individual? Is 
there any means of enforcing it? These 
queries in some form should be con- 
tinued until every human interest has 
been asked for an answer. 

If there is created such a division of 
labor as here suggested, the same 
mind would not be obliged to engage in 
two tasks which are foreign and preju- 
dicial to each other. The theorist has 
spent his life in research. He thinks in 
terms of theory. He is likely to press 
a claim for a beautiful bit of logic. The 
legislator proper comes from a career 
of activity in business, or trade, or pro- 
fession. His thinking has been for the 
most part in line with his calling. He 
is not an expert in jurisprudence. He 


is likely to become so much absorbed 
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in one extreme proposal that he over. 
looks other proposals which might 
meet better the exigencies of the situa- 
tion. The legislature, therefore, should 
consist of two parts, one for possible 
solutions and the other for practical 
solutions. 


SoctaL LEGISLATION 


Social problems usually contain ques- 
tions of morality, the right or wrong, 
the good or evil effects of certain con- 
duct. Law is rule, or can be digested 
into rules. Morality is not rule and 
cannot be digested into rules. No rule 
can be souniversal as to demand, always 
and everywhere, any man’s submission, 
“Thou shalt not kill” is a command, 
a rule if you please, but the human race 
has found so far no way to give it un- 
broken obedience. Self-defense is a 
lawful defense and a moral defense. It 
would be a moral defense even though 
it was not a lawful defense. So law 
can make wrong nothing which is in- 
trinsically right and nothing right which 
is intrinsically wrong. Law cannot 
sanctify murder or make wrong, under 
all circumstances, singing or dancing. 
This incapacity of law explains, in part 
at least, why the morality of laws is 
such an inconsistent thing. Law says 
it is wrong to transport, and right to 
exhibit, pictures of a prize fight. One 
may save his own life by killing his 
assailant. One may not even attempt, 
without legal permission, to save his 
own life by taking a little wine for his 
infirmities. Moral permission is his 
alike in both cases. Hence the confu- 
sion and disobedience now in our midst 
because of certain recent legislation. 

“Tt is an old wish,” wrote Immanuel 
Kant, “which may (who knows how 
late!) perhaps sometime be fulfilled, 
that instead of the infinite multiplicity 
of civil laws, we may at last find out 
their principles.” If one were to read 
all the statutes made and provided in 
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the United States during the last hun- 
dred years, he would find a paucity of 
evidence indicating that legislators had 
found out these principles. They are 
even now but dimly seen by the wisest 
of men. It may be that by a more 
prolonged research into social causes 
and effects we shall discover these 
principles nearly enough to enable us 
to say with reasonable certainty what 
will be the effect on life, individual and 
collective, of any law. Situated as we 
are now we cannot say with any degree 
of accuracy what amount of evil has 
been prevented by law. Still less 
accurately can we estimate the amount 
of good which has been procured or pre- 
vented by law. We are therefore 
compelled to experiment if we legislate 
at all. And resort to experiment we 
shall, because democracy is too im- 
patient, too benevolent, and too fond 
of power to see society developing 
naturally and sloughing off evil slowly 
in the process. 

Fortunately for us government in 
America is both State and National. 
Where a desired experiment is either 
too costly or too risky to justify a 
national law, we can make it in one 
State; likewise with a wholly new 
adventure in legislation. Besides per- 
mitting us to escape most of the ill 
effects of mischievous legislation, this 
method affords us opportunity to 
observe what happens both where the 
law obtains and in similar places where 
it does not obtain. This is the only 
way we can clearly see what changes 
are effected by the new measure. For, 
if it is extended over the Nation, its 

alsh 


effects will be merged into the mass a 7 
multifarious effects and thereby be-- 
come undiscernible. 

If there is nothing more to belearned 
concerning marriage and divorce, edu- 
cation, child labor, punishment of ite 
criminals, prev vention of crime, sup- 
pression of vice, the use of intoxicating _ 
beverages, and other social 
the National Government might well — 
deal with them all by National laws. — 
No one claims, however, that perfec- 
tion of knowledge in this respect has 
been reached. No one disputes that, — 
with present knowledge, experience is __ 
a valuable teacher. How, then, can 
we do better than to leave to the States i oe 
the major part of legislation in respect __ & 
to these problems? For it is certain __ 
that we can learn more of the effect of 
law on crime, for example, by ob- Nl 
serving the laws of the States, than we at ole? 
could if there were only one Federal 
law. 

Any person who takes an impersonal _ 
view of the matter can scarcely fail to 
see that since man has for centuries 
struggled with these problems, and _ 
since the men of today are only a little 
way in advance of the men of yester- 
day, there should be no wide gap be- 
tween the social legislation of yesterday — 
and the social legislation of today touch- | 
ing matters of personal conduct. The — 
most that can be done is to contem- 
plate the ramified consequences that 
laws have produced in times past and 
are producing now, carry on investiga- 
tion, increase our knowledge and make 
experiments, meantime exercising pa- 
tience and tolerance. 
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Cure for the Law’s 


be. 

E hear and read much of the 

law’s delay. We have heard 

and read much on the same subject for 

many years past. The delay in the 
administration of the law still remains. 

However, we need not look with dis- 

couragement upon this condition. We 
have always had defects and weak- 
nesses in our judicial structure. This 
must always continue to be so. The 
ideal is always just ahead. We can 
and must correct the deficiencies which 
now are apparent to us. New defects 
and weaknesses will appear, undoubt- 
edly, as time progresses. These in 
turn will need attention and will find a 
cure. Unquestionably the delay pres- 
ently existing in the disposition of 
litigated cases is due to the congested 
condition of the calendars of our courts 
in the large centers of population. 
The purpose of the present article is 
not to account for the large volume of 
litigated cases on the calendars of our 
courts, but rather to propose a remedy. 
Delay in the disposition of litigation 

is frequently equivalent to a denial of 
justice. This is particularly the case 
with the poor litigant and one with 
limited means. We must see that 
there is no denial of justice in our court 
procedure and especially not to the 
poor litigant. “‘The inevitable effect 
of the delays incident to the machinery 
now required in the settlement of con- 
troversies in judicial tribunals,” said 
Chief Justice Taft, “is to oppress and 
put at a disadvantage the poor litigant 
and give advantage to his wealthy 
- opponent.” And the Chief Justice 
continued: “Courts and legislatures 
could devote themselves to no higher 
purpose than the elimination from the 
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present system of those of its provi- 
sions which tend to prolong the time in 
which judicial controversies are dis- 
posed of.” 

“Justice is the greatest interest of 
mankind on earth,” said Daniel Web- 
ster. If the law’s delay means a 
denial of justice, to what better or 
higher purpose can we devote our- 
selves than to find a remedy for this 
delay. 


CONCILIATION SUPPLIES THE REMEDY 


I believe that conciliation supplies 
this remedy. Every litigated case 
that is conciliated, that is, where the 
parties reach an amicable adjustment 
of their differences, represents one less 
case which requires a trial and saves 
the court and jury the time which 
would be consumed by a trial. 

Conciliation, therefore, should be 
encouraged and made an integral part 
of the administration of justice in our 
courts. It should have a place at 
least equal to the trial as a means of 
terminating the litigation. 

By conciliation I mean any process 
by which the differences of parties are 
eliminated by agreement of the parties 
themselves and the parties brought 
into harmony. This harmony may be 
accomplished either by the efforts of 
the parties themselves or through the 
efforts of a third party. Conciliation 
is not arbitration and should not be 
confused with it. In arbitration the 
dispute of the parties is left for decision 
to some third party by agreement of 
the parties to the dispute, whereas in 
conciliation the parties themselves 
agree upon a solution or adjustment of 
the dispute. The decision in arbitra- 
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tion may be pleasing to ‘one but most 
displeasing to the other of the dispu- 
tants, or it may be displeasing to both. 
In conciliation the decision must be 
satisfactory to both disputants since 
it depends upon their voluntary ac- 
tion. 

An action or proceeding in court is 
commenced to secure a right or redress 
a wrong which the party starting the 
litigation could not secure by amicable 
means. In other words, the party 
who appeals to the court for redress is 
seeking to force the party who is haled 
to court to do something contrary to 
his will or wish. It is then a fight and 
progresses as such to the conclusion of 
the litigation after a trial. The trial 
is the battle, the test of strength of the 
contending parties. This battle of 
the trial is fought out by generals— 
the lawyers for the contestants. Peo- 
ple who fight are apt to get hurt, no 
matter how they fight. It is so with 
litigants. The fight is usually costly 
in time, money and effort, and besides 
is an economic waste, if I may use 
that expression. Unfortunately a fight 
once started is likely to proceed to a 
final determination unless some third 
party interposes his good offices as 
mediator or conciliator. Here then is 
the opportunity of the court. If with 
reasonable or proper effort the fight can 
be stopped, it should be. It isthe duty 
of the court, as I see that duty, to stop 
the fight if possible before the fighters 
are seriously hurt. This can be at- 
tempted by an effort to adjust the 
dispute or differences of the contending 
parties. 


Potnts TowarpD ACCOMPLISHMENT 


The question naturally arises, ‘How 
do you propose to accomplish this 
effort at conciliation?” My answer 
is this: As a first effort—in every case 
in court where the parties appear by 
attorneys I should require the attorneys 


to confer and make the effort on tir 
clients’ behalf to adjust the dispute. I 
should not permit a trial to take place “2 
until after this effort at conciliation 
has been made. The effort at con- _— 
ciliation by the attorneys, the duly __ 
accredited representatives of the par- ; a 
ties, should be a preliminary prerequi- __ 
site to a trial. “he By 

A rule should be enacted in every _ 
court where trials occur requiring that 
before causes are noticed for trial by 
attorneys a genuine effort at concilia- 
tion be made and before a cause is 
placed on the calendar of the court for 
trial the rule should require the filing 
of an affidavit containing proof of the 
making of the effort and the failure of 
the effort to accomplish results. Of 
course if the attorney for one of the 
parties should refuse to meet in con-— 
ference or decline to talk settlement of 
the dispute, the effort at conciliation 
necessarily must fail and the other _ 
party must be permitted to — 
with the litigation. ike 

The very existence of arule requiring 
an effort at conciliation will have a z. 1 
beneficial effect in bringing about 
settlement of disputes. Without a ae 
rule of this nature, the litigation once 
started is apt to continue as a litigation 
to the end. People follow the road of 
least resistance. An effort at con- 
ciliation is a diversion from the natural 
course of a litigation. It therefore 
requires something by way of sugges- — 
tion to invite or encourage the effort. 
The force of the suggestion will, 3 
doubt not, be considerable and the _ 
requirement of the rule making neces- 
sary the effort will add greatly to the 
force of the suggestion. 

The litigation having started goes 
its natural way to atrial. This lack _ 
of effort to bring about a conciliation 
may result either because attorneys in 
a busy community are too much occu- © 
pied with their business affairs to do 
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other than prepare for trial when the 
case is about to be reached for trial, or 
because neither side desires to ap- 
proach the other lest the effort at con- 
ciliation be regarded as a confession 
of weakness. The fact is that what- 
ever the cause may be, under our pres- 
ent system parties and attorneys fre- 
quently come to court to try their case 
without any effort having been made 
to bring the parties to an accord. The 
proposed rule will effect a thorough 
change in this situation and I believe 
will work satisfactorily. This forced 
effort at conciliation through the 
medium of attorneys has the advantage 
of the effort through the mediation 
of the judge, in that no time of the 
judge is taken from his judicial labors 
and no time is taken away from trial 
work. It casts no very great addi- 
tional burden on attorneys and it may 
prove the means of saving very con- 
siderable time, not only of the at- 
torneys, but of their clients and wit- 
nesses as well. 

At the recent calendar call of thou- 
sands of cases which had accumulated 
on the calendar of the Supreme Court 
of New York, in the county of New 
York, the suggestion of the judges 
conducting the call resulted in the 
settlement of many cases by the at- 
torneys. The New York Times, speak- 
ing editorially on this subject, said: 

Codperation by the attorneys under this 
call has been marked and praiseworthy. 
If it continues, there will be a reasonable 
prospect of bringing cases to trial a year 
earlier than if things had been allowed to 
go on in the old way. This is a real con- 
tribution to the administration of justice, 
for in many ways, if not in all causes, time 
is of the essence of justice. Postponement 
often works an injustice which no decision 
can repair. 

Of this same calendar call, Professor 
Wormser, in an editorial in the New 


York Law Journal, said: axe 
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Practically all that could be done on such 
a call was to eliminate deadwood and drift. 
wood and to inquire whether there was a 
willingness to consider conciliation. If the 
answer was in the negative, or if the repre. 
sentative of the attorneys answering the 
call stated that authority to consider con- 
ciliation was lacking, the effort generally 
terminated. 


Yet even this effort must have been 
impressive, for the New York Times 
in its news columns of February 1, 
1927, stated: 


The most significant feature of yester- 
day’s call of the 8000 cases was the willing. 
ness of attorneys and clients to settle their 
cases when brought before the calendar 
judge and questioned as to the prospect 
of agreement. 


I stated that this effort by the attor- 
neys should be the first effort at con- 
ciliation. I do not intend that it 
should be the only effort. The adjust- 
ment of the dispute and the bringing 
of parties litigant into harmony is far 
too important to permit the effort to 
bring about this desired end to fail 
merely upon the effort of the attor- 
neys, however well directed those 
efforts are. 

As a second effort I should invoke 
the rule-making power of the court to 
require a judge in the trial court to 
tender his good offices to bring about 
an adjustment of differences in each 
case awaiting trial. 

Who better than an impartial judge 
can offer suggestions for a fair adjust- 
ment of differences to contending liti- 
gants? Most assuredly litigants will 
listen more readily to a suggestion for 
settlement of a dispute, when the sug- 
gestion is made by a judge. His sug- 
gestions are disinterested and the source 
is one because of the position of the 
judge to command the respect of the 
parties. These suggestions are free 
from suspicion, which may be enter- 
tained when made by a party or his 
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attorney, and consequently the more 


readily entertained. 
Practica, EXPERIMENTS 


My experience on the bench of the 
Municipal Court for upwards of twenty 
years leads me to say that I entertain 
no doubt that conciliation can be 
made a medium for the speedy dis- 
position of litigation. 

I have consistently made it a practice 
in cases to be tried before me with the 
aid of a jury to call counsel to the 
bench before me and interrogate them 
respecting the nature of the case and 
the prospect of adjusting differences. 
I have secured many settlements with- 
out the exercise of any pressure on the 
parties to reach a settlement. Invari- 
ably I have received the thanks of 
attorneys and clients for my efforts, 
and this even though the attempt at 
conciliation failed to result in a settle- 
ment. 

In February, 1925, I made an ex- 
periment in my court with the aid of 
my associates. I asked and obtained 
the codperation of the New York Law 
Journal, a daily publication for law- 
yers, which goes into almost every law 
office in the city of New York. It was 
announced for two weeks before the 
experiment was undertaken that there 
would be an effort made to conciliate 
every case marked ready for trial on 
the day calendars; 163 cases out of 272 
were settled and 109 cases were tried. 
In addition to these 212 cases were 
settled by the attorneys or parties 
without the aid of the judges. It would 
have required at least twice the num- 
ber of judges to dispose of the cases 
ready and disposed of had it been neces- 
sary to try them all. In this formal 
experiment the judge who made the 
effort to conciliate the parties did not 
try the case where conciliation failed. 
This was done in order to obviate any 
fear of bias on the part of parties or 
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their attorneys consequent upon non- 
success. I regard this feature as im- 
portant in any plan of conciliation by = 
a judge. It is important that a judge _ 
who tries a case be free from any bias 
or prejudice, and it is likewise im- 
portant that the belief of litigants in _ 
this freedom should remain unim-— 
paired. 

There can be no doubt that where 
litigants are fair-minded and have 
fair-minded counsel and are desirous of 
adjusting their differences the settle- of : 
ment of the litigation will follow as a 
result of a conciliation effort. 

Where, however, the dispute is not — 
real or one party seeks delay, there | 
can be no conciliation. In sucha case 
there will be no consent to any pro- mae 
cedure which will expedite the dispo- oo 
sition of the case. (Report of Commit- __ 
tee on Arbitration of New York State 
Bar Association, dated January 3, 
1924.) 

By way of illustration of my own 
experience with conciliation I cite the 
following examples: 

1. A fur dealer sued a dresser of 
skins, claiming that the latter had 
ruined his skins by improper use of 
chemicals in the process of dressing. 
The dresser denied the dealer’s charge 
and claimed from the dealer the value 
of the work done in dressing the skins. 
Upon my inquiry as to what the dis- 
pute was about, the fur dealer pro- 
duced one of the skins treated by the _ - 
dresser and showed that the hair was aie ; 
falling out. The dresser retorted that _ m2 
this was not his fault, because the ani- 
mals had not been trapped, as was the 
usual custom, but shot, which caused 
the hair to fall out. Each side asserted = 
that experts could be produced to sup- 
port the statements made. I inquired 
whether the skins did not have some 
value and if so, whether the skins could b e 
not be sold and the loss divided in 
some proportion. The dresser at this oe 
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point asked to see the skins. Adjourn- 
ment was taken and the skins were 
produced the following day. The skins 
were thereupon examined and a settle- 
ment was arranged with the aid of the 
attorneys. The parties parted as 
friends, the dealer promising to continue 
business with the dresser. I devoted 
about twenty minutes to the adjust- 
ment of this case, which would have 
taken the greater part of a day to 
try. 

2. A landlord sought to dispossess a 
tenant from a store upon the tenant’s 
failure to pay the rent agreed upon 
under a lease. The storekeeper as- 
serted that the landlord failed to keep 
his promises, and that things were be- 
ing done by the landlord which made it 
difficult for the tenant to continue his 
business. After eliciting a brief out- 
line of the nature of the dispute I re- 
quested the attorneys with their clients 
to go into the corridor of the court- 
house and see whether a settlement 
could not be arrived at. They returned 
in a short time announcing that they 
had arrived at a settlement and that, in 
fact, a new lease has been arranged be- 
tween the parties. This took no more 
than ten minutes of my time. The 
case would have taken at least two 
hours to try. 


EFFECTIVENESS OF CONCILIATION 


Conciliation as a means of ending 
disputes is no untried experiment. It 
has been put to the test in many fields 
and its success demonstrated. Courts 
of conciliation were established by the 
Government of Denmark in the West 
Indies in 1755, and afterwards in 1795 
in Denmark. In Norway also concilia- 
tion tribunals were established by law 
in 1795. In both Norway and Den- 
mark conciliation has been in success- 
ful operation. It exists likewise today 
in France as an essential prerequisite 
to the institution of an action in law 


in respect to small claims. In his re. 
port as chairman of the Committee on 
Conciliation of the Conference of Bar 
Association Delegates made to the 
Conference in 1926, Mr. Reginald 
Heber Smith, who has given much 
thought and consideration to the sub- 
ject of conciliation, says: “For us in 
America the experience in Denmark 
and Norway seems to warrant two 
conclusions: First, conciliation pro- 
cedure, properly employed, can be 
made an invaluable adjunct to the 
ordinary administration of justice, 
which is today essentially a litigious 
method of settling disputes. Second, 
as a country becomes industrialized 
and as urban population grows, the 
function of mediation is better in- 
trusted to the regular judges in the 
regular courts rather than to special 
and independent commissions com- 
posed of laymen.” (See New York Law 
Journal, October 19, 1926.) 

As an example of the effectiveness of 
this method of adjusting disputes it is 
stated that in Norway seventy-five per 
cent of the conciliation proceedings be- 
gun result in an agreement (Journal of 
the American Judicature Society, Vol. 
2, No. 1, p. 8), and in an article by 
Nicolay Grevstad, in the Atlantic 
Monthly (Vol. 72, p. 671), it appears 
that in the year 1888 in Norway, ac- 
cording to official statistics, 103,969 
proceedings were begun. Of these 2300 
were dismissed, leaving 101,669 for 
disposition. Of these 101,669 cases, 
89,901, or nearly nine-tenths of the 
whole number, were adjusted. In a re- 
port made on October 9, 1927, to the 
Chamber of Commerce of the State of 
New York, it was stated by the Com- 
mittee on Arbitration of that organi- 
zation that of the disputes submitted, 
‘not more than 4 per cent reach formal 
arbitration.” Of the remaining 96 per 
cent of the cases, the committee is able 
to reconcile the differences between the 
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contending parties. (New York Times, 
October 10, 1927.) 

In labor disputes, most difficult cases 
to adjust to the satisfaction of both 
parties, the conciliation of workers and 
employees has been demonstrated an 
effective means of preventing strikes in 
Canada. Under the Canadian act a 
conciliation board is appointed for each 
dispute. A report just published of the 
working of this act shows that out of 
536 disputes, 490 were settled satisfac- 
torily. Strikes were averted or ended 
in 91 per cent of the cases. (Report on 
“Postponing Strikes,” just published 
by the Russell Sage iesniiaiions ) 


A Broaper VISION oF CONCILIATION 


Looking at the subject with a broader 
vision. We should and must encourage 
concord rather than discord. In the 
business world of to-day good will and 
harmony should hold sway. If we 
have discord and ill-will among our 
own people, how may we expect an era 
of universal peace among the nations 
of the world. We may not encourage 
discord at home and expect harmony 
abroad. If we are to have harmony we 
must strive for a better understanding 
among individual disputants. At the 
recent session of the League of Nations 
held at Geneva on September 10 last, 
M. Briand, in an impassioned address 
advocating peace, said: ““Away with 
rifles, machine guns and cannon! 
Make way for conciliation and arbitra- 
tion! Make way for peace!” Let us 


& 


apply this to our courts, and away with 
the battle of the trial as a means of 
terminating a litigation! Make way 
for conciliation! Let us have peace 
and good will! 

“The law is not in its nature stationary, 
beyond other sciences. It must change with 
changing manners, the diffusion of wealth, 
new channels of industry, and more general 
intelligence. That which was natural in 
the Fifteenth Century is uncouth and 
strange in this. Things which were then 
convenient are now become intolerable. 
The knowledge of that day has been multi- 
plied many times. Arts then in their infancy 
have grown to perfection. In other branches 
of knowledge, advances are constantly 
made, the mind searches for new truths, 
and the search is encouraged. In respect 
to law, is the rule reversed? Are we then 
to tread forever in the ways of the past?” 


Thus argued the framers of our old 
Code of Procedure in 1849 when they 
presented that Code to the Legislature 
of the State of New York for adoption. 
It still remains a forceful argument for 
progress in the law and legal procedure. 

I conclude this plea for conciliation 
as a part in the administration of jus- 
tice with the concluding sentence of the 
editorial in the New York Law Journal 
on “The Recent Calendar Call and 
Conciliation” (New York Law Journal, 
February 16, 1927): “‘Certainly, con- 
ciliation as a conclusion of a litigation 
is quite as satisfactory as a trial with 
the ever-present possibilities of expen- 
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MAN society is composed of 

groups and individuals whose 
interests constantly clash, whose de- 
sires are continually conflicting, and 
whose wishes and aspirations are ever- 
lastingly at variance. Always this has 
been so, and as society becomes more 
industrialized, more commercialized, 
the points of contact and the occasions 
for dispute multiply so that every year 
in the United States there are millions 
of controversies which in one way or 
another have to be disposed of by the 
law and the legal machinery estab- 
lished by the several states and the 
Federal Government. 

With so crushing a burden that al- 
ready taxes our legal resources beyond 
their capacity and which threatens to 
grow worse, one would suppose that 
every possible legal resource, every 
feasible method of controlling this 
flood, would be availed of. But this is 
not so, and the reason is very hard to 
find. Logic offers no help. There is 
no logical reason why a man entering a 
hard fight should tie one hand behind 
his back, yet that is what the American 
state does in its battle to control and 
deal justly with the multitudinous and 
multifarious mass of modern litigation. 

Human life and the various legal 
systems devised by man have devised 
two methods for disposing of contro- 
versies. The first is the method of 
battle and the second is the method of 
persuasion. Some quarrels between 
nations are settled by recourse to war, 
but others are negotiated to an agreed 
settlement by ambassadors. Some dis- 
putes between groups are settled by 
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strikes and lockouts, but others are 
ended by negotiation and mediation. 
Differences between individuals may be 
settled by their fists or more subtle uses 
of force, or they may be harmonized by 
mutual concessions. 

This second method for handling and 
disposing of controversies has many 
variations of form and therefore many 
names, but the best name, and the one 
that will be used in this article, is con- 
ciliation. Conciliation procedure was 
known in the ancient law and occupied 
a definite place in the completed struc- 
ture of the Roman law. Conciliation 
procedure is invoked to help dispose of 
controversies in France, Germany, 
Norway, and Denmark. Exact and 
authoritative knowledge does not en- 
able me to go further, but I venture the 
assertion that conciliation procedure 
will be found to exist in connection with 
the administration of justice in practi- 
cally every civilized country today 
except England and the United States. 

Very recently in the United States 
we have established a few small claims 
courts and conciliation tribunals in 
both of which conciliation procedure is 
utilized, but with this minor exception 
the statement is still true that the state 
has entrusted to the courts only one 
method for settling controversies and 
that is the method of litigation. 


CONCILIATION AS TO LITIGATION 

Litigation started out to supplant 
warlike measures by supplying a peace- 
able method, but half-way on its glori- 
ous mission it stopped. It grew up in 
— in order to conserve the King’s 
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peace by putting an end to individuals 
revenging themselves with their own 
hands on their enemies. It succeeded 
quite well, but there it stopped and 
there it is today. Litigation, as ev ery 
judge, lawyer, and litigant knows, is a 
desperate battle. Ordeal by battle 
was merely changed to ordeal by trial. 
The physically strong men whom in 
earlier times each party could put 
forward as his champion in wager of 
battle have become mentally keen 
lawyers who are today put forward by 
each party as his champion in wager of 
examination and argument. Cross- 
examination is now the weapon, and 
the clash between witness and examiner 
is one of thrust and parry as in a duel. 
Such a method and such an atmosphere 
inflame passions and arouse hatreds. 
Litigants are seldom ever friends 
afterwards. 

Unfortunately, this litigious method 
of procedure is the only possible method 
for some cases, as where the demands 
of the parties are irreconcilable. It is 
not the only method for all cases, how- 
ever, because a large proportion of 
cases are based on interests that are rec- 
oncilable in an honorable way. The 
tragedy is that our law uses only the 
one method for all cases and knows no 
other. 

To be concrete. A petition is pre- 
sented for the custody of a minor child. 
The facts are that husband and wife 
have legally separated. Cruelty has 
bred hatred. Marriage was impossible 
and the parents must live apart. Both 
want the child, both love the child, but 
both cannot have the child. There is 
an irrepressible conflict and years of 
litigation may be required to settle it. 
However unsatisfactory a decision may 
be, there is no other possible solution. 
So the petition goes forward in regular 
course to trial. 

Another petition, identical in form, 
is presented. Here the parties have 


also parted in anger and a decree of 
judicial separation has been obtained. 
But with separation has come loneli- _ 

ness, distance has lent enchantment, = 
dormant love can be rekindled. The 
wise individual and social solution here 
is reconciliation, a reunited home, and _— 
the dispute over the child disappears as _ 
by magic. But let that petition move _ 
on to trial, let father and mother stand 
over against each other seeking to 


discreditable conduct, let counsel cross- 
examine and reopen old wounds as he > 
must do because this is a fight, and you © 
may be assured that the happy solution een 4 
is gone forever. The embers become 
dead ashes, anger becomes hate, trifles 
become mountains, and as they leave — 
the courtroom either can be heard 
saying, “I would rather die than go 2 
back to him (or her).” _ 
Two petitions, objectively alike, both a s 
bound to move along the same predes- 
tined course, one necessarily and 
therefore rightly, the other unneces- t'; 
sarily and therefore tragically. Noth- | 
ing can avoid it except a preliminary 
effort by the judge at the very begin- 
ning to see if perhaps the parties are 
reconcilable. If this effort is made it 
will meet stony silence and defeat in the ~ 
first case, but in the second it will 
awaken a quick response and will = ae 
crowned with success. Our judges _ 


from time to time, try this very thing; 
they try conciliation, but it represents 
an individual tour de force by a high- 
minded judge rather than a definite 
part of our regular procedure. You — 
may search the statutes in vain and 
you will find no reference to concilia- _ 
tion. 


ConciLiATION Nor Statutory In U.S. 
You may go further and search 


through law encyclopedias and diction- : 


aries and find nothing about concilia- 
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tion. In “Corpus Juris,” so vast a present time. We seem to have for. 


work that with forty-six volumes it is 
still only half completed, you will find 
nothing under “Conciliation” but a 
statement that it is used in France. 
In Bouvier’s Law Dictionary, known 
to all law school students as a good 
quick reference book, you will not even 
find the word. 

With these unsatisfactory gleanings 
from books of law let us look in another 
field. The index to the United States 
Monthly Labor Review notes concilia- 
tion and refers us to Vol. XXII, No. 5, 
for May, 1926, where anyone can read: 


In the Kingdom of Denmark in the year 
1922 more than 75,000 lawsuits were 
quickly, cheaply, and satisfactorily dis- 
posed of by a method of procedure— called 
conciliation or mediation—that has been 
successfully employed by the Danish ad- 
ministration of justice for more than a 
century but which is virtually unknown to 
us in the United States. 


The laws of Denmark which have 
been in force since 1795 say in effect 
that in every case every judge of every 
court shall first try to conciliate the 
parties. All this means is that before 
proceeding to litigation the judge in 
any manner that seems appropriate 
tries to discover through informal con- 
ference with the parties or their law- 
yers whether the dispute is one that 
admits of adjustment, and he may in- 
deed suggest an adjustment that seems 
to him honorable. That this method 
works, and works in thousands of cases, 
is attested by the quotation cited 
above. 


Quick AND CHEAP PROCEDURE = 


Why this quick, inexpensive, and 
often successful method of procedure 
should be ignored by the American 
system of law is unknown to me. In- 
quiries addressed to far more learned 
men than I am, lead me to the con- 


clusion that no one really knows at the 


| 
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gotten all about this ancient and tried 
method. Only recently have we be. 
come fully aware of how successfully 
other countries are using conciliation ip 
their administration of justice. We 
may soon know more about America’s 
non-use, because the Legal Aid Work 
Committee of the American Bar As. 
sociation is undertaking research work 
to find out. They are interested be. 
cause conciliation, being quick and 
cheap, is of enormous benefit to poor 
persons. Under conciliation procedure 
all men are indeed equal before the law, 
Enough has been learned to indicate 
that in the early days of the English 
common law from which our American 
law is derived there was no frowning on 
conciliation, because the venerable 
Lord Chief Justice Coke wrote in his 
“Institutes”: “It is the duty of a good 
judge to remove causes of litigation.” 
Whether conciliation was used we do 
not know, but a reference is found in an 
early report to a “Love-Day” which 
sounds surprisingly like a court day for 
conciliation hearings. 


An INHERENT PowWER oF THE Court 


Since conciliation is obviously a 
method for securing justice, I believe that 
its use is an inherent power of the 
court. I cannot cite any decision of 
the Supreme Court of the United 
States because no such case has ever 
arisen, but this is the opinion of Dean 
Pound of the Harvard Law School, and 
we do know that the legal heavens have 
not fallen when a judge here and there 
has occasionally disposed of a case by 
conciliation. Elsewhere in this volume 
Judge Lauer writes of his experiments 
in New York. I have not seen his 
article, but I do know that his efforts 
met with the praise of the bar. 

As no reader will permit a writer to 
state a puzzle and then leave it without 
at least trying to solve it, I will hazard 


the 
og 
gett 
jud, 
: duc 
Thi 
and 
| shu 
mo: 
pro 
affil 
jud, 
whe 
the 
suc 
our 
an 
cou 
to 
defi 
to 
legi 
cra’ 
tur 
Thi 
adn 
bad 
| 
| bes 
pos 
| the 
to 
the 
wal 
the 
in 
Mi 
; | whi 
He 
4 4 


SBE 


a CONCILIATION AND LEGAL AID AN OPPORTUNITY FOR PIONEERING 63 


the guess that the reason for our failure 
to use conciliation procedure is psycho- 
logical. ‘The evidence of it is not alto- 
gether clear, but it is suggestive. 

We do know that there has been a 
strong tendency in America to rob the 
judges of all real power and thus to re- 
duce them to the status of umpires. 
This move culminated in laws forbid- 
ding judges to tell jurors what they (the 
judges) thought about the witnesses 
and the facts. This system, in brief, 
shuts the mouth of the most expert, 
most impartial person in the whole 
proceeding. ‘Thus instead of being in 
affirmative control of the trial the 
judge finds himself reduced to arbiter 
when counsel clash and expounder of 
the law to the jury. To do more is not 
required and may be dangerous. Some 
such tendency has resulted in making 
our judges adopt a passive rather than 
an affirmative réle. We know that 
courts have allowed other inherent 
powers to slip away from them. Power 
to control procedure by rules has been 
defaulted to the legislatures. Power 
to control admissions to the bar has in 
some states been defaulted to the 
legislatures. There has been a demo- 
cratic tendency to expect the legisla- 
tures to pass laws regulating everything. 
This has not been good for the 
administration of justice, it has been 
bad for the courts, and it is taking a 
mighty effort today to try to restore to 
the courts those powers which they can 
best exercise because they are in a 
position to be more intelligent about 
the problems than anyone else. 

All this may have been in response 
to a public demand, but on conciliation 
the public demand has been the other 
way around, because from 1846 to 1851 
the people adopted new constitutions 
in New York, Wisconsin, California, 
Michigan, Ohio, and Indiana all of 
which called for conciliation tribunals. 
Had tribunals been set up (and they 


were not) another real power of the 
courts in the securing of justice would 
have been taken away and entrusted 
to new and separate tribunals. But 
that the people wanted conciliation 
procedure used is clear. 

Its use in America must be in the 
courts and not in separate tribunals. 
It is a preliminary procedure in a case, 
not a separate procedure. It should 
be in the regular court so that if it fails, 
as it often will, the case can go ahead 
to trial and without the necessity of 
being started all over again which is 
wasteful, expensive and tedious. 

The use of conciliation in American 
courts should be entrusted to the regu- 
lar judges. This means that it will 
probably come about gradually. If 
research shows that there is nothing in 
our legal history that forbids invoking 
conciliation, that will encourage the 
judges. As they learn more about its 
success in all other countries, the 
knowledge will inspire them to try. 
Its use requires skill and tact both of 
which come largely from experience. 
As experience grows, there rapidly 
develops a technique which enables a 
judge quickly to determine whether he 
is confronted with a situation in which 
conciliation is hopeless or one in which 
there is hope of success; it teaches him 
how far he may properly go in suggest- 
ing possible solutions; above all it 
brings him into contact with the fine 
attributes of human nature, the desire 
to be reasonable and fair and accom- 
modating—factors which are sup- 
pressed by litigious methods—so that 
he comes to perceive and understand _ 
those forces which reside in nearly — 
every man’s heart and which he must 
stimulate and encourage in one last © 
supreme effort to bring about an accord 
before it is too late. - 

Such a fund of experience is begin- _ 
ning to be built up in the small claims 
and conciliation courts recently created 
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with jurisdiction over little cases, gen- 
erally amounts of $50 or less, and those 
judges will carry their experience with 
them as they move up into our trial 
courts of general jurisdiction. 


Arw Urtitizes ConciLiATION 


_ More important is the fund of expe- 
rience that the legal aid organizations of 
the United States have at their disposal. 
They are considerably older than the 
smali claims courts, they now receive 
about 150,000 cases a year, their psy- 
chology is against litigation unless it is 
absolutely necessary, and in actual fact 
they are able to care for this vast vol- 
ume of business only because they do 
adjust and conciliate a great propor- 
tion of the cases entrusted to them. 
Many of the legal aid attorneys are 
beautifully adept and skilled in this 
art; they are flexible and resourceful. 
They have to be because their plaintiff 
client is often too poor to litigate, they 
have no legal power to command or 
control or even summon the defendant, 
and yet day after day, in case after 
case, the legal aid attorneys are con- 
ciliating disputes, working out genuine 
justice, and avoiding all the delays and 
expenses incident to litigation. 

What they can do without authority 
and power the judges of our courts can 
do much more easily and effectively. 
Judges can at least compel the defend- 
ant to appear and listen; most persons 
are entirely willing to assume that the 
judge is disinterested and fair whereas 
the legal aid attorney has to overcome 
the initial handicap of being counsel for 
one party; the judge has the dignity of 
office and his words of advice and sug- 
gestion are listened to with respect. 
Behind him is the majesty and power 
of the state, so that most honest persons 
approach a court reluctantly and with 
fear. Imagine how delightful is their 
relief to find a wise man, interested in 
their trouble, solicitous to explore ways 


of possible solution that may save their 
time and money. ‘The stage is all set 
for the avoidance of many tragedies 
and their quick conversion into come- 
dies, but something is wrong in our 
system today. Either the hero has 
forgotten his lines or fails to enter until 
too late. 


TELL THE TRUE STORY 


The truth about conciliation will dis- 
sipate the fogs of ignorance and mis- 
understanding. The success of con- 
ciliation will overcome inertia and 
produce action. If the story is really 
told, our judges will welcome it because 
they will welcome any honest procedure 
that will promote justice. Accordingly 
I urge the legal aid societies and bur- 
eaus to tell the story and let the truth 
be known. All they need to do is to 
watch their records, note those cases 
where conciliation was attempted, 
where it failed and where it succeeded, 
and then to publish the results. Let 
them be specific and detailed citing 
case after case and showing exactly 
what the legal aid attorney accom- 
plished and how he did it. Heretofore 
they have been content with general 
statements in their annual reports, but 
now we want specific instances and 
precedents. 

Once the idea takes root we can, 
without passing a single new piece of 
legislation or without overturning any 
legal doctrines or principles, accom- 
plish a quiet revolution in the adminis- 
tration of justice. Alert, skilled and 
sympathetic judges will find clogged 
dockets beginning to move, the number 
of cases they can properly dispose of 
largely increased, and the whole cost to 
the state lessened because conciliation 
procedure is a solvent. It appeals to 
the best in men and, because most men 
are decent, it accomplishes the desired 
result. Its nature is such that it works 
quickly, informally, and inexpensively. 
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To secure the disposition of a lawsuit American Bar Association, which places 
quickly and cheaply in a manner that these words at the head of its adopted Acie 


is acceptable to the parties is certainly Canons of Professional Ethics. 
justice. 
suade your neighbors to compromise advice just as sound if they are— 
whenever you can. As a peacemaker slightly paraphrased to read, “As 
the lawyer has a superior opportunity a peacemaker, the judge has_ the 
of being a good man”—was a good supreme opportunity of being a Ae 
enough motto for Abraham Lincoln, good judge and a faithful minister a 
who wrote it. It is satisfactory to the justice”? 


Are 


“Discourage litigation. Per- not the words just as true and the 
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Workmen’s Compensation Administration i in 


By Rosert E. GRANDFIELD 


T has been said that the Massachu- 

setts Workmen’s Compensation Act 
is a practical measure designed for use 
among a practical people. So, also, 
has it been said that a practical In- 
dustrial Accident Board administers 
this law in a practical way in Massachu- 
setts. That is to say, the Massachu- 
setts Industrial Accident Board is 
efficient. This is not the verdict of 
the Board, nor that of the writer; it is 
the verdict of every person, or bureau, 
or investigating committee or com- 
mission which has investigated the 
workings of the Act and the manner in 
which it is administered. No so- 
calfed or actual “red tape” is allowed 
to interfere with the speedy deter- 
mination of the rights of the parties 
under the Massachusetts statute. In- 
surance companies are encouraged to 
make payments promptly and, gen- 
erally speaking, codperation, not op- 
position, is the rule. This does not 
mean that disputed cases do not arise. 
They do arise, and in sufficient num- 
bers to keep a Board of seven members 
busy. Nor does it mean that com- 
pensation payments are not made 
promptly. They are. In the great 
majority of cases, compensation is paid 
without dispute. It is paid so promptly 
that the record of Massachusetts for 
promptness of compensation payments, 
both in fatal and non-fatal cases, is the 
envy of the compensation world. 
Even in disputed cases, compensation 
payments (when found to be due) are 
paid promptly. Because hearings are 
assigned speedily, decisions are made 
with promptness, and employees and 
their dependents know without Bh 
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delays whether they are entitled to 
compensation under the provisions of 
the Act. 

Paraphrasing and adapting the lan- 
guage of the Supreme Judicial Court 
of Massachusetts, in many cases, to 
the needs of this brief article, the 
Workmen’s Compensation Act (Gen- 
eral Laws, Chapter 152) may be char- 
acterized as an elective compensation 
insurance law, giving compensation 
for all injuries arising out of employ- 
ment, regardless of negligence, except 
injuries due to the serious and wilful 
misconduct of the employee. The 
basic principle of the law is that the 
cost of injuries incidental to modern 
industry should be treated as a part 
of the cost of production. It was the 
beginning of a new kind of legislation 
dealing with a class of cases involving 
an infinite variety of circumstances. 
Its purpose was to substitute a method 
of accident insurance in place of the 
common law rights and liabilities of 
substantially all employees. It is a 
humanitarian measure enacted in re- 
sponse to a strong public sentiment 
that the remedies afforded by actions 
of tort at common law, and under the 
Employers’ Liability Act, had failed 
to accomplish that measure of protec- 
tion against injuries and of relief in 
case of accident which it was believed 
should be afforded to the workman. 

When an employer takes out a policy 
of insurance to provide for the payment 
of insurance under this Act, the obliga- 
tion of the insurer is as broad as the 
law. The Act is not designed to be 
accepted in part and rejected in part. 
All the terms of the Act are framed 
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upon the basis that the employer is 
either wholly within or altogether 
outside its operation. There is no 
suggestion or any phrase warranting 
the inference that there can be a 
divided or partial insurance, with 
certain exceptions. The law expressly 
exempts domestic servants, farm la- 
borers, masters of and seamen on 
vessels engaged in interstate or foreign 
commerce, and persons whose employ- 
ment is not in the usual course of the 
trade, business, profession or occupa- 
tion of an employer. Purely maritime 
torts are excepted. But see Gillard’s 
Case, 244 Mass. 47, injury to acarpenter 
working on an uncompleted vessel lying 
at dock in navigable waters; and 
Toland’s Case, 258 Mass.—, decided 
March 3, 1927, injury to stationary 
fireman employed on a non-seaworthy 
dredge, in both of which cases it was 
held that the rights of the parties 
were within the jurisdiction of the 
Massachusetts Statute. 


INTERPRETATION AND ADJUDICATION 


The Massachusetts Board, from the 
very beginning, approached its task 
of administering and interpreting this 
important piece of social legislation 
with the fullest appreciation of its 
humane purpose and beneficent aims. 
A broad, but fair interpretation has 
been given the law, in harmony with 
its main object. The entire trend of 
the decisions of the members of the 
Board, of the Board as a reviewing 
body, and of the Court itself, indicates 
a sympathetic and just conception of 
the principles underlying this great 
humanitarian law, in the administra- 
tion of which the soundest judgment 
and discrimination have been exercised 
in determining the true relation of 
conditions which incapacitate employ- 
ees to the hazards of employment. 

The Board’s quarters scarcely had 
opened when fundamentally important 
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questions were laid before its members 
for decision. 
Were occupational diseases included 
within the scope of the Act? 
Was a murderous assault of one 
employee by a drunken fellow em- 
ployee covered? 
Should the value of a minor son’s 
board be deducted from his wage con- 
tribution and thus lessen the amount 
of compensation due his father under 
the statute? 
These and other vital questions, in 
increasing numbers, came before the 
Board for adjudication. 
Persona 
The Board carefully formulated a_ 
brief but comprehensive definition of 
“personal injury” in its first occu- 
pational disease case. (Johnson’s Case — 
217 Mass. 388.) “‘‘Personal injury,’ 
as used in the Workmen’s Compensa- 
tion Act, is any injury, or damage, 
or harm, or disease which arises out of — 
and in the course of the employment, 
which causes incapacity for work and — 
takes from the employee his ability. 
to earn wages.” The employee in this 
case having been exposed to poisoning — 
from his occupation of grinding lead © 
for a period of 20 years, the inn, 
arose as to the date of the injury; — 
and the Board found that the date — 
‘“‘when the accumulated effects of this — 
poisoning manifested itself, and John- — 
son became sick and unable to work, | 
was the date of the injury.” With © 
but little change the Court adopted 
the language of the Board in a very | 
able decision. This decision was cited — 
with approval in O’Donnell’s Case, 
237 Mass. 164, and Bergeron’s Case, 
243 Mass. 366, notwithstanding the 
statement of the Court, in Pimental’s 
Case, 235 Mass. 598, that Work- 
men’s Compensation Act does not in 
terms include occupational disease.” 
So, also, in the murderous assault 
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case (MeNicol’s Case, 215 Mass. 497), 
the Court affirmed the decision of the 
Board, saying: “‘ The injury came while 
the deceased was doing the work for 
which he was hired. It was due to 
the act of an obviously intoxicated 
fellow workman, whose quarrelsome 
disposition and inebriated condition 
were well known to the foreman of the 
employer. A natural result of the 
employment of a peaceable workman 
in company with a choleric drunkard 
might have been found to be an attack 
by the latter upon his companion.” 
Therefore, it was held, adopting the 
conclusion of the Board, that “‘it seems 
plain that the injury of the deceased 
‘arose out of and in the course of his 
employment.’”’ 

In the case involving the question 
whether the expense of a minor son’s 
maintenance should be deducted from 
the amount contributed by him to his 
father when arriving at the dependency 
compensation due under the Act 
(Daniel Murphy’s Case, 218 Mass. 
278), the Board held that there was 
no provision for any deduction for 
board when the employee contributed 
all of his wages; that it was fair to 
assume that it was the intention of the 
Legislature in such a case that the 
statutory rule provided should be 
adopted; and that the deceased em- 
ployee having contributed his entire 
earnings to his father, “the proportion 
contributed being 100 per cent, that 
there is due the said dependent from 
the insurer 100 per cent of the minimum 
compensation provided by the stat- 
ute.” Of this decision, which we have 
only briefly summarized, the Court 
said, in view of its clear exposition of 
the law: ““We adopt the reasoning of 
the Board; and there is not much more 
to be said.” (See, in this connection, 
Gove’s Case, 223 Mass. 167, in which 
the Court said, “The Board were 
right in not deducting $5 a week, the 


value of the board which the dependent 
furnished to the deceased,” the son 
in this case being over 21 years of age.) 

From time to time the Board has 
issued printed reports of its own cases, 
decisions of the Supreme Judicial 
Court, informal rulings, held con- 
ferences with insurers, labor represent- 
atives, employers’ groups, medical men, 
hospital representatives, and others, 
endeavoring to educate the public and 
to solve the questions and problems 
arising under the law. 


Cases AWARDED COMPENSATION 


New questions continued to arise— 
after sixteen years new questions now 
arise nearly if not actually every day. 
Old questions in new form arise many 
times every day and new and perplex- 
ing problems with them. Many ques- 
tions have been settled with the passage 
of the years. The findings of fact of 
the Board are final, if there is any 
evidence to support them. “‘The ques- 
tion is not what conclusion we should 
have reached on the evidence, but 
whether the decision of the Board is 
rationally possible under the law.” 
(Chisholm’s Case, 238 Mass. 412.) 
The credibility of the witnesses, as 
well as the weight to be given to their 
testimony, is for the Board. (Pass’ 
Case, 232 Mass. 515.) Reference is 
made below to a number of the many 
important cases in which compensation 
has been awarded. Pneumonia, due 
to inhalation of smoke and drenching 
with water at a fire (McPhee’s Case, 
222 Mass. 1); acceleration of a pre- 
existing heart condition by reason of a 
strain or exertion of the employment 
is covered (Madden's Case, 222 Mass. 
487); acceleration of previously existing 
heart disease to a mortal end sooner 
than otherwise it would have occurred 
is an injury under the law (Brightman’s 
Case, 220 Mass. 17); frost-bite is an 
injury (McManiman’s Case, 224 Mass. 
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554); injuries at work, although not 
actually engaged therein—a personal 
telephone call (Cox’s Case, 225 Mass. 
220); on a common stairway at noon 
hour (Sundine’s Case, 218 Mass. 1); 
on the premises leaving after the day’s 
work is done (Stacy’s Case, 225 Mass. 
174); suicide while insane following 
injury to eye (Sponatski’s Case, 220 
Mass. 526); sunstroke while working 
at a sand bank (McCarthy’s Case, 
232 Mass. 557); drinking acid by mis- 
take from a bottle supposed to contain 
water (Osterbrink’s Case, 229 Mass. 
407); fall into dangerous machinery 
by employee with fatal malady (Dow’s 
Case, 231 Mass. 348); injury to team- 
ster on public highway (Keaney’s 
Case, 232 Mass. 532), and to insurance 
collector while running for public 
street car (Moran’s Case, 234 Mass. 
566); shooting of head waiter by dis- 
charged waiter (Cranney’s Case, 232 
Mass. 149); fatal injury to night watch- 
man by his own pistol by reason of its 
accidental discharge in his pocket while 
shoveling snow (Fernald’s Case, 240 
Mass. 567); fatal injury to employee 
in rest room of employer as a result 
of fall from couch through glass door 
(Sullivan’s Case, 241 Mass. 9); ac- 
celeration of preéxisting pulmonary 
tuberculosis to a fatal termination 
(Glennon’s Case, 236 Mass. 542); 
death from self-imposed starvation, 
due to psychasthenia and acute de- 
pression resulting from injury (Sin- 
clair’s Case, 248 Mass. 414), and a 
dilated umbilical hernia due to lifting 
a piece of cloth, and resulting in death 
(Butler’s Case, 243 Mass. 166). 


NONCOMPENSABLE CASES 


In the cases enumerated below, the 
Court held that the injuries referred 
to did not “arise out of and in the 
course of” the employment: Employee 
having impaired memory due to an 
injury received before law became 
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effective wanders with his team into a 
swamp and contracts pneumonia from 
which he dies (Milliken’s Case, 216 
Mass. 293); death of employee whose 
employment made it necessary for 
him to pass over railroad tracks 
(Fumicello’s Case, 219 Mass. 482); 
fatal injury to night watchman shot 
by officers of law who mistook him 
for burglars they were seeking (Har- 
broe’s Case, 223 Mass. 139); injury 
to traveling salesman on icy public 
way (Donahue’s Case, 226 Mass. 595); 
injury to employee who attempts to 
open fastened window (Borin’s Case, 
227 Mass. 452); nervous condition 
dependent upon poor posture of body 
(Pimental’s Case, 235 Mass. 598); 
injury during noon intermission in 
factory workroom where male em- 
ployee allows female employee to sit 
on his knee and converses with other 
employees (Rochford’s Case, 234 Mass. 
93); injury to employee who out of 
idle curiosity takes hold of electric 
lamp to enable him to look into a tank 
(Maranofsky’s Case, 234 Mass. 343); 
injury through bursting of bottle 
which employee was attempting to fill 
at a bubble fountain (Bolden’s Case, 
234 Mass. 535); injury to employee 
who leaves his machines to go to roof 
to attempt to repair defective ventila- 
tor from which water drips upon him 
(Koza’s Case, 236 Mass. 342); un- 
explained fall of bus boy into elevator 
well (McMahon’s Case, 236 Mass. 
473) ; injury to employee who is knocked 
down while proceeding to ring out on 
time clock, as a result of fooling by 
other employees hurrying to ring out 
(Lee’s Case, 240 Mass. 473); injury to 
employee as a result of advising fellow 
employees of different nationalities 
not to quarrel over the possession of 
certain tools (Gavro’s Case, 240 Mass. 
399); injury to strike-breaker after 
leaving plant of employer (Rourke’s 
Case, 237 Mass. 360); fatal injury to 
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motorman after leaving car at a point 
where the custom was to seek refresh- 
ment and relieve nature (Garner’s 
Case, 247 Mass. 308); death of em- 
ployee, caused by striking his head 
upon a concrete floor to which he fell 
for some physical reason not connected 
with his employment (Cinmino’s Case, 
251 Mass. 158); injury sustained in 
attempting to reénter a train from 
which employee had alighted by mis- 
take, thinking that he had reached his 
destination (Withers’ Case, 252 Mass. 
415); fatal injury to employee by 
bursting of boiler while he was sitting 
in boiler room during the lunch period 
(Babineau’s Case, 254 Mass. 214). 


“Open Door” Potitcy 

The policy of the “open door” pre- 
vails at the Industrial Accident Board. 
The humblest workman may see any 
member of the Board and obtain his 
advice in regard to his rights under the 
law. Thousands of employees’ avail 
themselves of this right during the 
course of a year. Members of the 
Board deem it their duty to afford this 
opportunity to them. It is one of the 
factors that has contributed materially 
to the reputation and success of the 
Board. It keeps the members in close 
touch with the real problems that arise 
under the law. Insurers, lawyers, 
employers, labor representatives, mem- 
bers of the State Legislature, and all 
others who make up the great body of 
the public which have business with 
the Board and interests under the 
Workmen’s Compensation Act, esteem 
highly their right to see members under 
this “open door”’ policy. 


RESPONSIBILITY AND MAGNITUDE 
or Work 


Every injured workman is a potential 
compensation case. Every widow and 
every orphan of a fatally injured work- 
man may be entitled to compensation. 
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The Board’s duty is to see that com- 
pensation is paid, if due. Therefore, 
no matter what may be the source of 
the information, whether from the col- 
umns of the newspapers, through the 
clipping service subscribed for, through 
oral information at the office of the 
Board or to any of its employees, 
through written communication, or by 
official report, that report is run down, 
investigated, and followed up until it 
is determined whether or not there are 
any rights under the law. 

This is not a statistical article, but 
reference should be made briefly to 
certain facts which will indicate the 
magnitude of the work of the Board. 
There has been an increase in the 
number of employees covered by insur- 
ance under the Massachusetts law, 
from a half million in 1912 to one and 
one-half millions in 1928; an increase in 
the number of employers taking out 
policies of insurance from 18,000 in the 
first named year to 50,000 in the latter 
year; an increase in the number of 
reported injuries from 90,000 in the 
first year to 170,000 in the sixteenth 
year; an increase of from 36,091 
tabulatable injuries (injuries causing 
the loss of at least one day or shift 
from employment) in the first year to 
64,162 in the last year; and an increase 
in compensation payments from one 
and one-half millions to a sum in 
excess of eight million dollars. The 
third annual report of the Massa- 
chusetts Judicial Council (Public Docu- 
ment No. 144, November, 1927) offi- 
cially recognizes the importance of the 
work of this administrative Board. 
It shows that in 1926 the cases entered 
in the Superior Court in all counties, 
both civil and criminal, were 53,391 
in number, and that “59,488 tabulat- 
able injuries were brought before the 
Industrial Accident Board during 
1926.” 

An actual five-day program of the 
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Board and its members, taken from its 
official diary, follows: First day, Boston 
assignments (four members), 23 cases; 
Salem assignments (two members), 
11 cases. Second day, Boston assign- 
ments (three members), 16 cases; 
Greenfield, morning assignments (one 
member), 3 cases; Holyoke, afternoon 
assignments (same member), 5 cases; 
Springfield assignments (one member), 
4 cases; Worcester assignments (two 
members), 13 cases. Third day, Bos- 
ton assignments (four members), 19 
cases; Springfield assignments (two 
members), 13 cases; New Bedford 
assignments (one member), 6 cases. 
Fourth day, Board reviews, two boards 
of three members each, 28 cases. 
Fifth day, Boston assignments (four 
members), 15 cases; Fall River assign- 
ments (two members), 12 cases; Lynn 
assignments (one member), 6 cases. 


Orrice PROCEDURE 


Follow briefly a report of injury 
through the office procedure. It is 
time-stamped and numbered; indexed; 
notice with information of rights sent 
to the employee; followed up for agree- 
ment to pay compensation, and if no 
agreement received why not; compared 
to determine whether compensation 
agreed upon is correct; inspected to 
determine whether additional compen- 
sation for certain specified injuries is 
due; followed up to see that such com- 
pensation, if due, is paid; if not paid, 
referred to hearing for formal deter- 
mination; certain cases referred for 
impartial medical examination; medical 
reports obtained from insurers in every 
case of serious and materially disabling 
injury; such reports carefully examined 
to determine what if any further rights 
are due; followed up to see that such 
rights are made effective; average 
weekly wage questions taken up first by 
correspondence, later if necessary for 
investigation by the Board’s inspectors; 
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check-up made to see that the sum total 
of compensation paid as reported in 
each case agrees with that due according 
to the Board’s records; notice taken of 
wages received by injured employee 
upon return to work; if lower earnings 
shown than at time of injury, follow-up 
to determine the cause; if employee’s 
loss of earnings is due toinjury, followed 
up until rights are adjusted or deter- 
mined in accordance with the provi- 
sions of the Act. 


INVESTIGATION OF CASES 


Every fatal case is investigated. 
An inspector of experience, with knowl- 
edge of the application of the law to 
the facts, makes the investigation. His 
duty is to get the facts, report the 
sources of his information, give the 
names of witnesses, get statementsfrom 
the attending physicians, and in brief 
to make a concise and complete report 
to the Board. Upon that report the 
further acts of the Board are pred- 
icated. If the case is without ques- 
tion beyond the scope of the Jaw, no 
affirmative action is taken by the Board 
beyond notifying the widow of her 
right to a hearing if she so desires. 
She is urged to consult her husband’s 
physician and to secure his opinion 
before filing a claim with the Board and 
requesting a hearing. In the majority 
of cases, compensation is paid promptly 
to the dependents, many of the insurers 
having established an enviable record 
in this respect by making the first 
weekly compensation on the exact 
day to a week after the fatality occurs. 
The remaining cases reach either the 
hearing or conference stage, some being 
adjusted by advice of a Board member 
in conference with the parties, the 
remainder not being settled until hear- 
ings have been held and decisions 
filed. In every case in which counsel 
do not enter an appearance for the 
widow or other dependents, where it 
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appears to the Board that counsel are 
advisable, the dependents are advised 
to this effect. The suggestion is made 
that if dependents are without means, 
the case may be taken up with the 
Boston Legal Aid Society, which is 
organized for the purpose of furnishing 
legal advice to persons having little or 
no means. 

Cases involving the rights of young 
and inexperienced workmen, includ- 
ing minors, are specially investigated. 
Such employees are entitled to have 
their compensation payments based 
upon the wages which they otherwise 
would have earned “under natural 
conditions,” if their injuries had not 
been received. Cases involving dis- 
continuance of compensation and the 
right to discontinue are investigated 
carefully. Compensation may not be 
discontinued under the Massachusetts 
law, except with the written consent 
of the employee, or of the Board or a 
member of the Board, unless the em- 
ployee has in fact returned to work 
earning full wages. Ordinarily, before 
such requests are acted upon, the 
opinion of an impartial physician is 
obtained; frequently conferences are 
arranged with the parties; and in 
instances where refusal to accept light 
work is alleged as a reason for the 
request, a special investigation is made 
by an inspector of the Board, accom- 
panied by the employee, to determine 
whether the work is available, whether 
it is suitable, and whether the employee 
can perform it. 


Lump Sum SETTLEMENTS 


Lump sum settlements receive and 
merit the most careful consideration. 
It is the rule that all such settlements 
shall be investigated. There is a triple 
check on such adjustments. There is 
an investigation by an experienced 
inspector, a study of the case on its 
merits and the reasons underlying the 


settlement, with a report on the sery- 
ices performed by the attorney, if there 
is one in the case; full consideration of 
the case in all its aspects by a member 
of the Board, with recommendations 
for Board action thereon, including the 
fee to be paid to the attorney; consider- 
ation by the Board in regular meeting 
assembled, approval only being given 
if the record shows that the proposed 
settlement is fair and is for the best 
interests of the employee, the fee of 
the attorney, if any, being fixed and 
made a condition of the settlement. 
The attorney may not, under any 
circumstances, take or accept a larger 


fee than that fixed by the Board. 


CONFERENCE SysTEM 

A word should be said here of the 
Board’s conference system. Con- 
ferences are arranged, with a Board 
member presiding, and the parties in 
dispute in attendance. These confer- 
ences, being informal, do not require 
the presence of witnesses. Interpreters 
are available toassist the Board member 
to obtain a correct statement of the 
facts from the employee of foreign 
birth who is unable to speak the 
English language. Impartial examina- 
tions by duly registered practitioners 
aid in getting an unbiased report of the 
employee’s physical condition, its rela- 
tion to the injury and his working ca- 
pacity. Thesavingin time, counseland 
witness fees, to the parties, if the case 
is adjusted, is obvious. The narrowing 
of the issue brings a similar saving, 
although to a lesser degree, in the 
event of ahearing. The saving of time 
to the Board has made it possible to 
dispose of an amount of work which 
otherwise would have been impossible 
if the statutory procedure had been 
followed in each disputed case. 

The Board deals most severely with 
itself. It sets up the highest standards 
of speed in the hearing and determina- 
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tionof cases by its members. Disputed 
cases are assigned for hearing before 
individual members in the order of 
receipt, in Boston and every important 
community in the Commonwealth. 
Whenever necessary or expedient, 
hearing cases may be assigned within 
24 to 48 hours of the receipt of the 
request fora hearing. Ordinarily, they 
receive assignments within four weeks 
of the time the request is received. 
Members hear cases, when the cir- 
cumstances require, at the home of the 
seriously injured employee, at his bed- 
side in the hospital, or wherever special 
circumstances and the exigencies of the 
case make it advisable. The members 
are charged with the duty of making 
“such inquiries and investigations as 
shall be deemed necessary,” and they 
perform to the fullest extent this duty. 
They take an active part in the pro- 
ceedings. They satisfy themselves as 
to the merits or demerits of each specific 
case before they come to a conclusion 
as to the rights of the parties under 
the law. They are required to make a 
report of the material evidence received 
at the hearing im each case. They set 
up as an ideal, to be attained if possible, 
the filing of all decisions within two 
weeks after the hearing is held. Their 
record in this respect is remarkable. 
Members vie with each other in keeping 
off the delinquent list which is furnished 
the Board and its members every week 
showing the numberof cases which have 
not been decided and filed, under this 


rule. 


IMPARTIAL PHYSICIANS 


A most important part of the work 
of administering the Workmen’s Com- 
pensation Act is that performed by 
Board members in connection with 
their appointment of impartial physi- 
cians. The law provides that the 
Board or any member thereof “may 
appoint a duly qualified impartial 
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physician to examine the injured 
employee and to report,” and that the 
report of such physician “shall be 
admissible as evidence in any proceed- 
ing” before the Board or member, 
“provided that the employee and the 
insurer have seasonably been furnished 
with copies thereof.” (G. L., c. 152, 
s.9.) This unique feature of procedure 
under the Massachusetts statute is of 
major importance to its fair and effi- 
cient administration. To the injured 
employee without the necessary means 
with which to employ skilled physicians 
to testify in his behalf it is vitally 
important. It is the function of the 
impartial physician to aid the Board 
and its members to ascertain and de- 
termine the medical facts underlying 
the employee’s claim and thus help 
them materially to come to a determi- 
nation in regard to the causal connec- 
tions between the conditions which 
incapacitate the employee and his in- 
jury, if any, under the provisions of 
the Act. He is selected for his train- 
ing, his skill, his experience, his fairness 
and his ability to come to a helpful 
opinion based upon his examination 
and the history and facts in the case. 
He is paid by the Board, although the 
law requires the insurance company 
to reimburse it for the amount paid 
the impartial physician. Physicians of 
eminence in their profession, specialists 
in the different branches of medicine 
and surgery, have placed themselves 
at the disposal of the Board for such 
work. Members of the Board, recog- 
nizing from experience the value of the 
unbiased opinion of a physician of the 
highest standing in a disputed case, 
avail themselves quite generally of their 
services. In connection with the 
physical examination made, the exam- 
ining specialist has at his disposal, 
prepared by the member, a history of 
the case, a résumé of the evidence heard 
by him if a hearing has been held, 
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copies of, or material abstracts from 
such medical reports as may be avail- 
able, including hospital records, and 
any other information which may be 
of importance in connection with the 
case. Under this procedure it is seldom 
that injustice will be done either the 
employee or the insurer under the 
provisions of the Act. P fa 
Tue Reviewrne BoarD 
As a Reviewing Board, the members 
review cases upon which either the 
insurer or employee appeals from the 
decision of a single member. Ordi- 
narily, no new evidence is heard by 
the Reviewing Board, the proceedings 
consisting generally speaking of argu- 
ments of the parties upon the record 
reported by and the decision of the 
Board member. Provision is made 
for two Reviewing Boards composed 
of three members each, and all but the 
most important cases are reviewed by 
them. Cases considered of sufficient 
importance, ordinarily dependency 
cases, are reviewed by a Board of five 
members. The Board as a reviewing 
body has complete power. This power 
of revision includes the right to affirm, 
_ wholly reverse, or modify the decision 
of the Board member. This is the 
clear intent of the statute. (See 
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General Laws, c. 152, s. 10.) The 
Board, upon the same evidence, has 
full power to find facts at variance with 
and contrary to those found by the 
sitting member. (Sonia’s Case, 234 
Mass. 475, 477. See also Fountaine’s 
Case, 246 Mass. 513.) 


CoNCLUSION 


The members of the Massachusetts 
Industrial Accident Board are human. 
They have made the mistakes which 
human beings must make and will con- 
tinue to make them because of their 
human attributes. But one mistake 
they have avoided. They have re- 
fused to get into a rut. They have 
taken their work most seriously. 
They call a spade a spade. They 
register spontaneous and prompt dis- 
approval of any breach of the law. 
They will not compromise on that. 
They encourage and praise full-hearted 
codperation in the administration of the 
law. They want results; they expect 
results; they get results; and that is 
why, from an administrative point of 
view, Massachusetts ranks with the 
highest in its four-square administra- 
tion of a complex law which brings 
annually to its injured workmen and 
their dependents approximately a: 
million dollars each year. 
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HE period of “ Progress in Trial by 

Jury” is confined to the last 
twenty-five or thirty years. It is a 
“far cry” from the time when the jury 
was selected from among the witnesses 
to the present time when we seek to get 
those whose minds are not in any way 
tinged with knowledge of the facts. 
This complete reversal required cen- 
turies for its accomplishment. The 
swing to the opposite extreme inevi- 
tably produced evils so apparent that 
efficacy of trial by jury was seriously 
questioned by practical and intelligent 
people. Among the more serious 
charges brought against the system 
are those of cumbersomeness, expense, 
ignorance and inefficiency, and undue 
advantage to defendants in criminal 
cases. In fact, many theorists advo- 
cated abolishmg trial by jury almost 
entirely, and suggested the substitution 
of “Boards of Experts” to assist the 
trial judges. To partisans of the jury 
system it was evident there was need of 
reformation. It is my purpose to 
indicate some changes introduced to 
remedy the situation. 


CUMBERSOMENESS 


Better Jurors er 


Some attack the method of filling the 
jury list employed in sparsely settled 
communities and States. For instance 
where each county is required to keep 
a jury list of two hundred names and 
the clerk finds that names must be 
supplied, he notifies the Board of 
County Commissioners of the number 
requisite to keep the list to its quota, 
and the Board apportions this among 
the various townships, cities and a 
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lages. The governing Board in each 
of these municipalities then proceeds to 
select from the qualified citizens the 
number assigned. Thus, in the choice 
of intelligent men and women to act 
as jurors, we have the judgment of 
thirty, forty, fifty and maybe one hun- 
dred different groups of men who too 
frequently select because the person 
chosen needs the little job, or has time 
to spare, or for some reason other than 
the one prescribed by statute. 

To secure more competent jurors it 
is said we should apply to State Courts 
the methods in vogue in the Federal 
Courts and have the Court appoint a 
jury board empowered to select men 
and women with the statutory require- 
ments. It is argued that such jury 
board would be governed solely by the 
requirements of intelligence and judg- 
ment. Opponents urge that such 
Board would be more susceptible to 
prejudice and partiality and that it is 
easier to manipulate one board to the 
detriment of suitors, than for the 
governing boards of cities, villages and 
other municipalities to conspire to 
injure any litigant or class of litigants. 
It is apparent that a system which 
works well enough in a sparsely settled 
community will break down in con- 
gested districts. In the large cities 
jury boards under the supervision of 
the Courts will be more apt to choose 
a better class of jurors than a governing 
body selected from a political stand- 
point. The attempt to apply the jury 
board system in place of the older one 
is an indication of the public awakening 
to the demand for more competent 
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door for successful bribery in impor- 


Unanimity 
The unanimous verdict of “the 
twelve good men and true” is a 


cherished institution but in recent 
years there has been an increasing 
demand for a change in civil cases 
owing to the frequency of “the obsti- 
nate juror” and the possibility of brib- 
ery. One dissenting juror causes a 
mistrial, further expense and delay, 
with consequent loss of interest and the 
feeling that justice is not being admin- 
istered correctly. In several States 
legislation has been adopted permitting 
a verdict to be rendered by a major 
portion of the jury after the case had 
been considered for a certain specified 
time. Frequently this proposed change 
conflicts with Constitutional provisions. 
For example, the Legislature of North 
Dakota, in 1923, provided that “the 
agreement of five-sixths of any jury 
(in any Court of record) shall be a 
sufficient and valid verdict” after the 
case had been submitted to the jury 
and considered for twelve hours. 
However, this was declared to be in 
violation of Section 7 of the Bill of 
Rights of the Constitution of the State 
which provided that “the right of trial 
by jury shall be secured to all, and 
remain inviolate, interpreting the 
phrase “trial by jury” to mean trial 
by jury as in vogue before Statehood.' 
Where there is no Constitutional in- 
hibition such legislation would be 
effective. The Province of Manitoba 
has a statutory provision that: 
in a trial of issues of fact in civil actions 
intended to be tried by a jury, whether 
common or special, there shall be impan- 
elled and sworn twelve jurors; but the 
verdict of nine or more of them shall be 
sufficient and shall be the verdict of the 
jury? 

The unanimous feature opens the 


1 Powers v. Williams, 53 N. D. 54. 
248 V.c. 15, s. 46; 53 V. c. 2, s. 12. 


tant cases. In appeals in equity cases 
which may involve the determination 
of a series of involved and complicated 
facts the Appellate Court by majority 
vote will determine these facts and 
there appears to be no valid reason why 
the jurors’ verdict must be unanimous, 
The Constitutional objections will be 
remedied in time, whenever the de- 
mand becomes insistent. 


Smaller Juries 


Although a jury of twelve men is the 
historic jury, in recent years there has 
been much legislation providing for 
juries of less than twelve but generally 
conditioned on consent. Such pro- 
visions are of little value. Parties now, 
except possibly in the trial of felonies, 
may consent to waive a jury entirely. 
If a smaller jury is to be a remedy for 
any evil it must be compulsory. In 
Manitoba there is legislative enact- 
ment to the effect “that it shall be 
competent for the parties to the cause 
or their counsel, by agreement, to try 
any such issue with a less number of 
jurors than twelve, provided the num- 
ber be not less than nine.”’? It will be 
noticed there is a limitation to the 
agreement which evidently is intended 
to preserve unanimity as to the nine. 
It should be left to the discretion of the 
trial Court to order a smaller jury, 
depending on the amount and the issues 
involved. 


Grand Juries L 


A large number of States have sub- 
stituted “Informations” filed by the 
prosecuting attorney in lieu of an 
indictment; although retaining legisla- 
tion providing for the calling of a grand 
jury, if needed. The grand jury may 
be used when it is difficult to get 
evidence, but generally it is easy to 
have the one injured, or some one 
 §Ch. 81, See. 78, 1 R. S. 1891. 
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interested in the injured person, file a 
complaint with some justice of the 
peace. Upon preliminary examina- 
tion, if a crime is shown to have been 
committed and there is reasonable 
ground for believing the defendant 
committed it, he will be held to answer 
to the higher court and therein the 
prosecuting officer will file his “infor- 
mation.”” In some of the States if the 
evidence produced at the preliminary 
examination discloses a crime other 
than the one charged in the complaint 
the prosecuting officer may file his 
information for such crime disclosed 
by the evidence. This makes for 
speedier trial. Asa matter of common 
sense a defendant is not entitled tomore 
than one preliminary investigation. 
The simpler this process, the better for 
justice, so long as the defendant’s rights 
are safeguarded. The presumption of 
innocence and the requirement of proof 
of guilt beyond a reasonable doubt are 
as amply protected by this method as 
in cases where a grand jury is obliga- 
tory. 


ExpENsSEM 


“Overhead” in justice is a serious 
problem. Provision must be made for 
challenges for cause and for a reasona- 
ble number of peremptory challenges. 
Thus in each case there must be present 
a sufficient number to permit of all 
challenges allowed, the jury selected, 
and a sufficient number to proceed to 
the trial of the second case while the 
first jury is deliberating on the matter 
submitted to it, or about forty jurors for 
each case. In cities where a number of 
Courts are in session at the same time 
the question of expense is an important 
item. Smaller juries, referred to be- 
fore, is an attempt to reduce cost. Ina 
few States jury trial is dependent upon 
the amount in controversy. For ex- 
ample below certain amounts, no jury 
trial would be permitted; between this 
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and a greater sum a jury trial is per- 
mitted provided the cost is deposited 
with the Court; and above this amount 
jury trial is obligatory. This division 
is not logical in the light of the historic 
right of every man to demand a jury 
trial in law cases; but it is evidence of 
the Anglo-Saxon method of modifying 
theory by practical necessity. 
od! 
Same Jurors in Similar Cases 
A more serious item of expense comes 
from the necessity of having different 
jurors to determine the facts in similar 
cases. Under the usual statutory pro- 
visions litigants are entitled to jurors 
who have no “unqualified opinion or 
belief as to the merits of the action 
founded upon knowledge of its material 
facts or some of them.” This has been 
held to mean that in a series of cases 
involving similar facts and where one 
of the parties is common to the whole 
series such party is entitled to different 
jurors in each of the series of cases even 
though the facts are practically the 
same in each case. For example, an 
insurance company issued several hun- 
dred insurance policies against drought, 
hail, etc. It is manifest that where 
drought destroyed the crops insured 
each of the insured had a cause of action 
against the company, and the fact of 
the insurance policy and its terms, the 
loss of crops, their value, etc., would 
be the same in all cases. It was held 
that under such statutory provisions 
the company was entitled to different 
jurors in each case even though there 
might be several hundred of the cases 
in one court.‘ When it is considered 
that it requires about forty jurors in 
order to furnish the necessary twelve, 
the expense of trying these cases was 
tremendous, and was a heavy burden on 
a sparsely settled community. 
The parties could have waived a jury 


4 Wilkins vy. National Fire Ins. Co., 48 N. D. 
1295. 
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in each case and on appeal to the Su- 
preme Court that tribunal would have 
been perfectly competent to pass upon 
the same facts in each of the cases, if a 
review of the evidence was required, 
and determine the same by a majority 
vote. There is no logical reason why 
a juror trying facts should not be 
permitted to sit in a similar case where 
the witnesses and the facts are identical. 
To remedy such a situation legislation 
is proposed permitting a juror to sit in 
all cases when it appears to the satis- 
faction of the court he can try the case 
fairly and impartially for the litigants. 
Obviously if farmer Jones’ crop is 
destroyed by drought and farmer Smith 
living side by side loses his crop by 
drought it would not need a new jury 
to decide that it was the same dry period 
that destroyed both crops. Had the 
litigants assigned their claims to one, 
he could have set up a hundred different 
causes of action and had all tried to the 
one jury. 


Amalgamation of Cases 


Another attempt to remedy this 
question of expense is shown by the 
New York Civil Practice Act of 1921. 
This act permits: 
all persons to join in one action as plaintiffs, 
in whom any right to relief in respect of or 
arising out of the same transaction or series 
of transactions is alleged to exist whether 
jointly, severally or in the alternative 
where, if such person brought separate 
actions, any common question of law or 
fact would arise.* 

One hundred and ninety-three per- 
sons joined as plaintiffs and the Court, 
in a unanimous decision, upheld such leg- 
islation as not violative of any Consti- 
tutional provision.’ Such legislation 
is an advance step and will do much 
toward cutting down expense. 

5 Sec. 209, Civil Practice Act. 
* Akeley, et al., v. Kinnicutt, et al., 238 N.Y. 
466, 144 N. E. 682. 
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2 
IGNORANCE AND INEFFICIENCY 


The charge that too many jurors are 
ignorant and have prejudice against 
certain classes of litigants is widespread 
and there is ground for such objections, 
The average juror, though a person of 
intelligence and common sense, has no 
special training in many of the intricate 
matters arising in industry. Some, 
therefor, advocate the doing away of 
the system entirely, and the substitu- 
tion of “experts.” It is claimed more 
intelligent verdicts would be returned, 
and again an attempt has been made to 
combine this practical relief with the 
historic trial by jury. For some time 
Tennessee has had legislation where- 
in special cases involving intricate 
questions of economics, engineering, 
banking and other problems could be 
submitted to jurors having special quali- 
fications along these lines.’ In New 
Zealand there is provision made in 
“Juries Act”’ for such special jury with 
expert knowledge of the points involved 
in the case. Such special juries would 
be a happy combination if the system 
would work. The average practicing 
lawyer and the trial judges look upon 
such substitution of “experts” with a 
good deal of suspicion. They have had 
first-hand relationship with these “ex- 
perts” and familiarity has in many 
cases bred contempt. They are not 
enamored with the proposition so as to 

conclude that this would be a panacea. 
It is an interesting movement to watch, 
although it does not seem to be gaining 
much headway. For this reason one 
might conclude it is not as satisfactory 
asitsadvocatesclaim. As noted by the 
Supreme Court of Michigan there is the 
tendency of “experts” to substitute 
what they think ought to be for the 
thing that is.* 

7 See Bruce v. Baell, 100 Tenn. 573. 
8 In re Ferguson Estate, 215 N. W. 51. 
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Modern legislation is providing for 
special juries in the interest of economy 
—*special,”’ not because of the qualifi- 
cations of the jurors, but because they 
are called at special terms of court. 
For example, Manitoba makes pro- 
vision as follows: 


The following persons shall be liableto 
serve as special jurors, that is to say justices 
of the peace, bankers, insurance and stock 
brokers, merchants doing business by 
wholesale or by wholesale and retail com- 
bined, and the chief officer, manager and 
other chief representative of any body cor- 
porate, demestic or foreign, doing business 


within the Province.® 


Evidently the saving of time and 
expense is the chief object of this 


special jury. 
Special Verdicts 


The special verdict is increasing in 
favor. The objections that material 
matter may be omitted, or that con- 
clusions of law may be found instead of 
facts, or the questions may be so 
framed that the jury can determine the 
result of their findings, and similar 
objections should be addressed to the 
judge. Where it is apparent there is 
a general prejudice against a party to 
an action, such as a railroad company, 
or a mining or other corporation which 
comes in contact with the general 
public, the defendant will have a 
serious handicap to overcome. In 
such cases special verdicts on the real 
issues involved are of great assistance 
in the administration of justice. These 
can be so framed as to present merely 
the ultimate‘ questions to be deter- 
mined. The rules of law are such that 
the questions and answers will not 
disclose to the jury what will be the 
effect of their findings. As said by 


*Ch. 8 81, Sec, 67, 1 R. S. Man. 1891. 
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Professor Sunderland in the Yale Law 
Journal for January, 1920: 


The special verdict is devised for the 


express purpose of escaping the sham of 
false appearances. Its avowed purpose is 
to show the truth—what is wanted is a 
method of using the principle of the special 
verdict under conditions which will make 
it a practical and workable tool for the 
ordinary lawyer in the ordinary case. 


Today many States require the Court 
to submit a special verdict on the 
demand of either party or on its own 
motion. 


UnpbvE ADVANTAGE TO THE DEFENDANT 
Defendant’s Negligence 


In the anxiety to safe-guard the rights 
of the accused criminal procedure had 
gone to such extremes that a layman 
might well wonder if the system were 
not devised for the purpose of aiding the 
criminal to escape. Where the State 
inadvertently had permitted one who 
did not possess all of the statutory 
qualifications to sit as a juror in the 
trial of a criminal case it was not 
uncommon for the defendant to set 
up the fact of this disqualification and 
ask for a new trial. Today we find an 
increasing tendency to put upon the 
defendant in a criminal case respon- 
sibility for the ascertainment of facts 
which could well have been found by 
him prior to the trial..°. The United 
States Supreme Court has adopted this 
forward looking principle on an appli- 
cation for habeas corpus." The earlier 
decisions upheld the old rule that this 
disqualification could be taken advan- 
tage of on a motion for a new trial.” 
The Courts of New York seem to 
adhere to the old rule and hold that the 
fact a juror was an alien was sufficient 
ground for a new trial in case of murder 


” Oskershouser v. State, 186 Wis. 111. ; 


11 Kohl v. Lehlbach Sheriff, 160 U. S. 293, 
ill v. 16 Mich. $51, 
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in the first degree even though this 
question was not raised until after 
verdict, justifying it under the Consti- 
tutional provision found in Article 1, 
Section 1, of the New York Consti- 
tution which guarantees the defendant 
a trial by the “judgment of his peers.’’” 
The juror had been satisfactory to the 
defendant who evidently considered 
him to be perfectly competent, intelli- 
gent, moral, with good judgment, and 
equal in these qualifications to any 


other member of the jury. ae 


Challenges 

The right to peremptory challenge 
is one which both the State and the 
defendant should have within reason- 
able limitations. When the King had 
control of the selection of the jury 
panel, it was only reasonable that in 
the matter of challenges the defendant 
should have a greater number than the 
prosecution. This difference was car- 
ried over into the courts of the States 
and many gave to the defendant twice 
as many peremptory challenges as were 
given to the State. When the method 
of the selection of jurors is taken out 
of the hands of the prosecution so that 
both sides stand upon the same footing 
and the State has the burden of proving 
the defendant guilty beyond a reason- 
able doubt this disproportion in the 
number of challenges tended to render 
it quite easy to get disagreements in 
cases where it was quite evident the 
defendant was guilty of the crime 
charged. In the last year or two 
legislation has been enacted putting 
both sides on the same footing and giv- 
ing to the State the same number of 
peremptory challenges as the defendant 
possesses thus preventing the arbitrary 
clean out of a jury after the State had 
exhausted its number." What is 


" People v. Bott, 201 N. W. Supp. 47. 
“(North Dakota adopted such a statute in 
1927.) a 


by « 


Tue ANNALS OF THE AMERICAN ACADEMY 


— 


wanted is a trial by twelve fair-minded, 
honest, intelligent and impartial men 
who will render a verdict according to 
the law and the evidence. Giving 
both sides the same number of per- 
emptory challenges tends tends to a 


Atmosphere of the Trial ag = 


It is a sound rule for a ain 
administration of justice which forbids 
the use of affidavits from the jurors to 
impeach their verdict. To remove this 
bar is to open the case to endless liti- 
gation, affords chance for bribery, and 
permits jurors to be hounded by the 
unsuccessful litigant. Generally this 
rule is confined to what was said and 
what was done in the jury room, and 
the reason why the individual juror 
arrived at his verdict. Some States 
permit such affidavits to show alleged 
misconduct taking place outside of the 
jury room. There should, however, 
be a distinction made between for- 
bidding jurors to impeach their verdict 
and receiving such affidavits to show 
that the case was tried in an atmos- 
phere so vitiated that it is conclusively 
presumed impartiality and judicial 
temperament could not be secured. 
A mob spirit may work secretly, or a 
juror may have been bribed, and no one 
know of it except the juror and the 
briber until the juror confesses. To 
apply the rule in such case would shut 
out the only possible evidence there is to 
show that the case was tried under 
conditions intolerable to justice. In 
such cases it is immaterial whether * 


verdict was just or unjust. i = 


better Jury. lei hy 
» 


Treatment 
Progress has been made in treating 
jurors as human beings. The old 


method of locking jurors up with but 
bread and water except at the whim of 
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the judge is so evidently a matter of 
coercion that legislation provides jurors 
be given meals and comfortable lodg- 
ings to enable them to determine the 
case under proper surroundings and 
permit the court at its discretion to 
allow them to be taken to their meals 
even after a murder case has been sub- 
mitted to them for consideration. 

The illustrations given in this article 
do not exhaust the signs of progress in 
trial by jury. They show sporadic 


ape 


efforts to meet some of the more 
obvious complaints—complaints based 
on unwieldiness, expense, and general 
inefficiency. ‘These changes follow the 
usual practice of an Anglo-Saxon gov- 
ernmental system—improvement here 
and there without a preconceived plan. 
After these changes have become em- 
bodied in the system then a general 
revision may be adopted by the legis- 
latures. Until then the amendments 
must be made piece meal. 
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SK any man on the street and he 
will promptly tell you that our 
Federal Government and our several 
State Governments are divided into 
three departments; the Executive, the 
Legislative and the Judicial. He will 
give you a general outline of the powers 
and duties of each department. He 
will know generally that the Executive 
Department operates through Presi- 
dent or Governor and his assistants and 
advisors. That the Legislative Depart- 
ment operates through a House and 
a Senate. That the Judicial Depart- 
ment operates through the Judges 
called the Bench and the Lawyers 
called the Bar. 

He cannot tell you, however, how far 
the Executive acts on the recommenda- 
tions of his secretaries and advisors or 
how far he delegates action to them. 
He cannot tell you how a bill is intro- 
duced into a House of the Legislative 
Department, and then read, referred, 
reported, amended, passed, referred to 
the other House and acted upon and 
finally enrolled and signed before it 
becomes a law. Nor can he tell you 
how the machinery operates in the ad- 
ministration of justice by the Judicial 
Department of Government. He knows 
nothing of writs, declarations, pleas, 
answers, motions or rules of evidence. 
In each case he simply stands by and 
expects proper results from each of the 
Governmental Departments. 

Of course if any Department of 
Government fails to produce proper 
results as he sees it, he feels free to 
criticize to his heart’s content. Jointly 
with his fellow citizens he owns the 
Government and all its 


The Rule Making Power of the Courts 


By Jostan Marve. 
Formerly President, Delaware Bar Association 


even though he does not vote at its 
stockholders’ meetings on the first 
Tuesday after the first Monday in 
November every two years. He speaks 
of our Government, our Governor, or 
President, our Legislature or Congress 
either with pride or with disgust that 
runs almost true to the line of his 
Democracy or his Republicanism. 
When he comes to view the work of 
the Courts he approaches it with an 
entirely different state of mind. He is 
practically free from political bias. 
He rarely looks upon a Judge as a Dem- 
ocrat or as a Republican while on the 
Bench. He could not tell you off hand 
whether the majority of the members 
of the Supreme Court of the United 
States are Democrats or Republicans. 
He almost never questions the sound- 
ness of judicial decisions and very rarely 
questions the soundness of the verdicts 
of juries. He does not hesitate, how- 
ever, to criticize the law’s delays and 
will cite to you cases that have taken 
years in which to reach a final judg- 
ment. He will ridicule the mysterious 
technicalities surrounding the various 
legal steps taken in the progress of 
a suit and charge that the Court 
and lawyers are jockeying with jus- 
tice while the litigants are suffering 
from the delay and at the same time 
paying the bills. He will join Chief 
Justice Taft in charging that the admin- 
istration of criminal justice is a dis- 
grace. In all of these things he does 
not think of Bench and Bar as being 
dishonest but simply as being inefficient. 
This plain business man that you 
meet on the street looks about and 
sees progress in efficiency everywhere. 
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Every business that he knows about has 
kept step with the needs of the times 
except the business of administering 
justice between man and man. He 
complains of old-fashioned methods 
that permit a man to secure years of 
delay in paying his dollar debt to his 
neighbor and likewise permits a crim- 
inal to secure a similar delay in paying 
his debt to the community. He cries 
out that justice delayed is partially 
denied and that this applies as well to 
the man charging another with a breach 
of contract as to the community charg- 
ing a member with a breach of its 
criminal laws. 

It is a curious thing that this plain 
business man, this voter, this citizen 
of State and Nation, has not during 
the past two generations stopped to 
consider who is really at fault in these 
shortcomings in the administration of 
justice. He has simply seen these 
things happen in the Courts and quite 
naturally charges them to the court and 
to the lawyers who practice therein. 
Members of the Bench and of the Bar 
will not deny that there is a great deal 
of wrong in Court procedure. This 
sentiment has been voiced by judges 
and lawyers throughout the land in the 
last few years and they have proposed 
as a remedy that which they believe 
will cure a considerable portion of the 
ills complained of and that is what we 
call the Rule Making Power of the 
Courts. 


Rute Maxine Power or THE Courts 


Courts are created and their juris- 
diction defined by the Legislative De- 
partment of Government acting either 
through a Constitutional Convention, 
a Congress or a Legislature. Our law 
makers of 1787, and the years immedi- 
ately following, apparently intended 
that the Courts when created should 
have power to select officers of the 
Court in the attorneys at law that were 


to be admitted to practice therein, and 
then lay down rules of Court to guide 
these attorneys at law in proceeding in 
behalf of a client to have his rights 
adjudicated. This was a very usual 
proceeding in Courts throughout the 
land, but it was not the only one. Now 
and again the Legislative Department 
of Government would not only create 
a Court and define its jurisdiction, but 
would lay down certain rules of plead- 
ing, procedure, and practice, by which 
the Court was to transact its business. 
Such rules may be very complicated 
or they may be very simple, but they 
are always more or less technical and 
necessarily must be, as they lay down 
the regulations that so far as possible 
eliminate the human element in the 
administration of justice and permit 
every man to come into Court in the 
very same way and save his opponents 
from surprise or oppression so that the 
rich will have no advantage over the 
poor nor the strong over the weak. 
Efficient rules in this respect grow 
out of wisdom, training, and experience. 
No man could lay down rules for Court 
procedure that would result in a just, 
prompt, and efficient administration 
of justice without having these ele- 
ments of wisdom, training, and expe- 
rience. It should be clear to any one 
that the Bench devoting its entire time 
day after day and year after year to the 
administration of justice should best 
know what rules of procedure would 
produce the most uniform justice in the 
long run and be most capable of laying 
down the rules to produce this result. 
It should appear equally clear that 
members of the Bar who today repre- 
sent one kind of a case, and on another 
day represent another kind of a case, 
and in the long run represent every 
kind of a case would be those most 
capable of advising with the Bench for 
the purpose of arriving at the proper 
rules of Court to be promulgated for the 
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purpose of regulating every litigant 
in his effort to have his own rights ad- 
judicated by the Judicial Department 
of Government. This being true, it 
would further appear that the Judicial 
Department of Government composed 
of Bench and Bar should be given full 
power to carry on the administration 
of justice and then be held responsible 
for its proper administration. Such, 
however, has not been the view of the 
American people either in State and 
Nation for the last several generations. 


Courts GOVERNED BY LEGISLATURE 


As was said above, this was the pre- 
vailing method during the early years 
of our Government, but a great change 
took place in the view of the people 
as expressed through their Legislative 
Department of Government about the 
middle of the last century. Then be- 
gan the extreme development of the 
idea that the Legislative Department 
of Government elected by the people 
should not only create Courts, but 
should lay down rules and regulations 
governing the Courts in their methods 
and procedure. That the Legislative 
Department should not only define the 
jurisdiction of the Courts but should 
tell the Court how to exercise that 
jurisdiction. 

The first big step in this direction 
was taken in New York in 1848. The 
idea was fathered by David Dudley 
Field and under his guidance the Legis- 
lative Department of the great State 
of New York enacted a civil practice 
code governing Court procedure down 
to very trifling details. This precedent 
was followed by other States until more 
than half of the States of the Union 
proceeded to lay down rules to govern 
the Courts in the transaction of their 
business. 

It is a most curious thing that the 
level-headed business men who consti- 


tute the Legislatures of the different 


States who would refuse to build a 
house without the advice and assist- 
ance of an expert architect, and would 
refuse to build a road without the ad- 
vice and assistance of an expert road 
engineer, would, however, proceed 
lightly to build a system for adminis- 
tering justice without the advice or 
assistance of any expert whatsoever, 

You hear the people complain at the 
failure of the Courts in administering 
justice promptly and efficiently, not 
realizing that the Courts are administer- 
ing justice according to the rules laid 
down by the people through their leg- 
islative Departments of Government. 
They are complaining at the Court’s 
handiwork, not realizing that this handi- 
work is very largely their own. They 
complain at the Court’s procedure, not 
realizing that it is the very procedure 
prescribed by their Legislatures. 

This situation does not exist because 
the Legislatures are opposed to the 
theory of creating Courts and commis- 
sions with the power of making rules 
to regulate the exercise of their jur- 
isdiction. The contrary attitude is 
shown by the fact that every Industrial 
Accident Board and every Public 
Utilities Commission created by the 
States is given the right to prescribe 
rules to govern the exercise of its powers 
and in most instances these Boards and 
Commissions are composed of laymen. 
Go to your Federal Statutes and you 
will find the power to prescribe its own 
Rules of Practice and Procedure has 
been given to the Federal Power Com- 
mission, the Federal Trade Commis- 
sion, The Interstate Commerce Com- 
mission, the Board of Tax Appeals, 
the Board of General Appraisers, the 
Court of Customs Appeals, the Com- 
merce Court, the Court of Claims, the 
United States Court for China, and 
the present Supreme Court of the 
District of Columbia. If the regular 
Courts are the only ones left to drag 
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the ball and chain of legislative super- 
yision, it cannot be caused by an ob- 
jection on the part of Legislatures to 
the granting of Rule-Making Powers. 

It is another curious thing that the 
members of the Bench and the members 
of the Bar knowing this as no other set 
of people could possibly know it, stood 
by all these years without crying out 
against the injustice of having the 
Legislative Departments of Govern- 
ment creating rules of procedure for the 
Courts and then have the Judicial De- 
partment of Government criticized for 
its short-comings. 


SITUATION CHANGES gy 


Fortunately the situation is now 
changing. For some years past, lead- 
ing members of the American Bar have 
pointed out this injustice. They have 
shown in magazine articles and ad- 
dresses before Bar Associations that it 
was unjust that the Judicial Depart- 
ment of Government should be charged 
with short-comings unless the same 
Judiciai Department should be clothed 
with the power of curing those short- 
comings. These apostles won disciples 
among the Bench and the Bar and 
thereupon the Bench and the Bar won 
disciples from among the people who 
speak through their Legislative De- 
partment of Government and now the 
tide is changing. 

Two years ago a committee was 
created by the American Bar Associa- 
tion to take charge of the subject and 
that committee supplemented the work 
of the Bar leaders spoken of above and 
broadcasted the story throughout the 
United States. This same committee 
last year took up the matter with Bar 
Associations throughout the country 
and secured their codperation and 
support. 

The Legislature of Delaware was the 
first to be fully convinced and there- 
upon it enacteda statute empowering the 


the door of its Judicial Department 


Delaware Courts to lay down rules of 
pleading, procedure and practice, to 
fully govern Bench, Bar, and litigant 
in the various steps to be taken in the 
administration of justice. The Courts 
with the assistance of the Bar have pro- 
ceeded to prepare the rules to be pro- 
mulgated under this statute and in a 
short time the Judicial Department of 
Government of the State of Delaware 
will assume full responsibility for the 
administration of justice in that State 
and thereafter if the results are not just 
and prompt and efficient, the people 
can properly lay the responsibility at 


of Government and take such steps as 
may be needed to see to it that the de- 
fects are cured by this same weaned 
ment of Government. 


PROGRESS 


This lead has been followed already 
by a number of States and it is being 
discussed and considered in more than 
half of the States of the Union. It is 
proposed in some States that the Court — 
be authorized to act alone. It is p 
posed in other States that it act by and 
through the codperation of the Bar. 
It is proposed in other States that dre 
shall be created a Judicial Council 
composed of judges and lawyers prop- 
erly appointed who shall see to it that | 
defects in procedure be considered — 
and submitted to the court for | 
correction. at 

The Judicial Council method is — 
probably the most scientific and the __ 
most certain of results. It has a 
successfully for two generations in 
England and is proving to be most > 
successful in some States of the Union. 
The work of the Judicial Council 
whose business it is to discover mis- 
takes in procedure and to offeraremedy __ 
presents another very effective argu-_ 
ment in behalf of the Rule-Making 
Power of the Courts. Changes in the 
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rules laid down in the code of Civil 
Practice in the various States can only 
be made by the various Legislatures 
as they may be in session, and to in- 
efficiency and ignorance is added delay. 
This is avoided by the work of the 
Judicial Council who are in session 
weekly or monthly and as soon as it is 
discovered that a certain rule results in 
injustice or undue delay a proposal is 
promptly made to the Court to remedy 
the defect and the Court cannot only 
bring training and experience to the 
consideration of an amended rule, but 
‘it brings expedition as well. 

_ The Judicial Department of Govern- 
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ment was created by the people for the 
purpose of supplying the machinery 
of the Government for the administra. 
tion of justice under the law for all of 
the people. If they have faith in the 
honesty and ability of those who con- 
stitute this Department of Government 
and desire the greatest promptness, 
greatest economy, and the greatest 
efficiency in the administration of 
justice, it is their duty to speak through 
the Legislative Department of Govern- 
ment and clothe the Judicial Depart- 
ment of Government with the power 
of making the rules and regulati 
that will produce this result. 
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ome appears to be no essential 


principle to support the scheme of 
court organization common to all our 
cities. In every city there is at least 
one court of general trial jurisdiction 
supplemented by one or more courts of 
limited jurisdiction. In some of the 
larger cities there are two or more of 
both general kinds and also a separa- 
tion of civil and criminal jurisdiction 
in independent tribunals. This pat- 
tern has evolved during a century or 
more from a plan of organization 
adapted to the needs of the typical 
state at the formative stage of such 
institutions. The evolution has not 
been one making for efficiency in 
administration. Changes have come 
about by way of temporary adjust- 
ments without reference to any inclu- 
sive principle, and efforts at improve- 
ment have often been thwarted by 
inability to amend a state constitution. 


Courts or LimiTED JURISDICTION 


The courts of limited jurisdiction 
are often called city courts or munici- 
pal courts, but they nevertheless are 
created under the state constitution 
and statutes to administer state laws. 
Even though their territorial jurisdic- 
tion is limited to the city and they 
enforce city ordinances they are parts 
of a state judicature. 

These courts of lesser jurisdiction 
embrace the most difficult and im- 
portant functions of the entire judi- 
cary. As to civil jurisdiction it may 
be said that successful trial of small 
causes calls for expeditious procedure 
and judges of high ability because the 
correction of errors by appeal is dis- 
astrous. There can be no real effi- 
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ciency except in such cases as are 
correctly decided in the first instance 
and with little delay. In their criminal 
jurisdiction such courts are of para- 
mount importance for reasons which 
are too obvious to require elaboration. 
They constitute society’s first line of 
defense, not only in convicting guilty 
persons but equally in acquitting the 
innocent. 

Such courts are unfortunate in mak- 
ing little appeal to ambitious lawyers. 
The work is far more disagreeable as 
well as less productive of income and 
professional reputation than judicial 
work in the courts of general jurisdic- 
tion. Salaries are smaller in these 
courts and the route to the judicial 
office is unattractive, to say the least. 
Finally the judges of the lesser courts 
are deprived in large part of the as- 
sistance and the stimulating criticism 
of the better element of the bar, as well 
as being subjected to the importunities 
of the inexperienced lawyers and the 
fringe of pettifoggers and shysters 
that exist in all large cities. 


GROWTH OF THE COURTS © 


The difficulties of the situation are — 


roughly comparable with the size of 
the city. The small city ordinarily 
has a circuit or district court, a probate 
court and one or more justices of the 
peace. As the city grows in popula- 
tion it is customary to improve the 
justice courts by providing that jus- 
tices must be lawyers, that they shall 
be paid by fixed salaries instead of by 
fees, and that they shall occupy quar- 
ters supplied by the municipality. As 
the city outgrows the facilities thus 
provided and more justices are author- 
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ized, it is not uncommon to divide this 
lowest court between civil and crim- 
inal jurisdiction, and often the tribunal 
established to exercise civil jurisdiction 
is given enlarged scope, extending from 
$100 or $200 to $500 or more. 

Meanwhile judges have been added 
to the district court of general trial 
jurisdiction. A city of 100,000 pop- 
ulation may have three such judges 
and three to five judges in the one or 
two inferior tribunals. With recurring 
additions to this primitive pattern the 
city gets along fairly well for a time, 
but usually there is inefficiency and 
complaint before it attains the quarter 
million size. And from that time on 
there is more or less failure to measure 
up to reasonable standards of service, 
resulting in the addition of more 
judges and sometimes in the creation 
of courts intermediate between the 
justice courts (under whatever name) 
and the district court. By the time 
the city has reached the million mark 
there are from twenty to thirty judges 
serving in three, four or five courts. 
There may be a specially created court 
for trials in felony cases, leaving the 
original district court to specialize in 
civil cases. 

In virtually every state there is no 
opportunity at any stage of this evo- 
lution to unify the separate tribunals 
without constitutional amendment. It 
is not because reform measures are 
opposed to any constitutional prin- 
ciple but merely that the constitution 
was established without regard to the 
needs of great cities not yet in being. 


FarLure or CoMPLEX SYSTEM 


But in every case, before a city has 
attained a population of a million, the 
complaints are frequent and well justi- 
fied. In the court or courts of general 
trial jurisdiction and felony jurisdic- 
tion the notable defect is that of delay, 
and it is presumed that the addition of 
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more judges will meet the need. But 
even if this diagnosis were correct, the 
cure is attempted too late. A few 
more judges are allowed after dockets 
have become hopelessly congested, 
Not only is the city growing rapidly 
but the volume of litigation is growing 


at an accelerated rate, partly owing to 
the fact that delay breeds litigation, 


The constitutional right to jury trial, | 


involving incidentally delay of one or 
two or three years, is an invitation to 
every defendant to evade his just 
obligations. In some cases it is an 
invitation to plaintiffs to sue and em- 
barrass defendants. Couple with this 
the not uncommon delay of one to 
three years in the appellate branches 
and we have a system that does its in- 
tended work only occasionally. Exact 
analysis of results is very difficult, but 
it appears fair to estimate that the 
general consequence is a doing of in- 
justice in a large proportion of the cases 
that are filed. 

The increase of judicial force usually 
does not keep pace with the increase in 
business, but this is not the only reason 
for failure of this remedy. Until 
recently these courts have been almost 
without administrative direction. Ev- 
ery judge has equal power with every 
other judge of the same court, and 
judges become as considerate of their 
colleagues as are United States sena- 
tors. Although close administrative 
control of the business of the court is 
indicated there is a strong disposition 
on the part of the judges to continue 
in the old undirected, irresponsible 
way. In such a court, then, the addi- 
tion of a few more judges does not 
result in a proportionate increase in 
the volume of work. There have 
been instances where an increase of 
20 per cent in the judicial force has 
had no observable effect in the output. 

But the burden of delay has been, on 
the whole, patiently borne, possibly 
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owing to the delusion that the next 
increase of judges will effect reform. 
The greater complaint, or the com- 
plaint even more certainly justified, 
has been in respect to the inferior 
courts. In them the salaries are so 
low and the tenure so uncertain that 
their judges are commonly from the 
petty politician class, even though 
| lawyers. Their work is of social and 

political importance beyond exaggera- 
tion, but it does not interest the body 
of self-respecting lawyers who exert a 
strong steadying influence upon the 
higher civil court. They rarely con- 
sider the lesser courts at all, and when 
they do it is too often only to express 
their scorn. 


Great Power or INFERIOR CouRTS 


The judges of the inferior criminal 
courts exercise very great power; they 
largely determine who shall be per- 
mitted to prosecute offenses of all 
kinds; they decide who shall escape 
prosecution; the people affected by 
their power constitute a very large 
share of the entire population, includ- 
| ing all the poor and the ignorant. 

The politicians (meaning the vilest of 
them) do all in their power to control 
| these judges. Knowing just what 
they want, the election machinery 
appears to serve their ends far better 
than the popular ends for which it was 
established. 

Such was the situation in the larger 
cities twenty years ago, and is to a 
considerable extent today. During 
that period there has been considerable 
experiment and the emergence of a 
clear-cut plan for reform. Locking 
backward now, it seems strange that 
ordinary principles of political science 
and business organization were not 
applied to this field, for it should have 
been plain that the large volume of 
business involved in handling thou- 
sands of cases called for business organ- 
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ization and business methods, and that 
organization and direction were needed 
to conserve order, economy of effort, 
and personal responsibility on the part 
of judges. The same personnel can 
readily perform more work and better 
work under any plan of orderly control. 
And this control need not restrict the 
judicial independence of any judge in 
the slightest degree; it needs only to 
extend to administrative powers. 

On the other hand, the reasons for 
the slowness of progress are readily 
understood. Judicial reform is en- 
trusted to the lawyers, and they have 
not yet even worked out the organiza- 
tion of the bar. They are not yet 
generally impressed with the advantage 
to them of efficient justice. The very 
necessary conservatism which they 
embody protects the bad with the good. 

Favored by good fortune in the form 
of a constitutional amendment, Chi- 
cago effected the first important ad- 
vance by creating, in 1906, a court 
embodying business principles of man- 
agement. To enable it to afford relief 
along the two most important lines it 
was given all the criminal jurisdiction 
of the justices’ courts, fifty-four such 
courts being abolished, and unlimited 
contract jurisdiction to enable it to 
relieve litigants in the commercial 
field. In tort actions it was restricted 
to cases not exceeding $1000 damages. 

This court of twenty-seven judges 
was given larger rule-making powers 
than any similar court in this country, 
under which powers it established a 
modern system of pleadings. It was 
given large administrative powers, 
most of which were vested in its chief 
justice. He was given the power to 
classify the business of the court and 
to assign judges at will to any class of 
cases. The judges were required to 
hold meetings to discuss the affairs of 
the court and to consider any com- 
plaints which might be submitted by _ 
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any person. While this court was 
made to compete in civil cases with 
others of the local congeries of courts, 
its simple procedure brought it a very 
large share of all the contract cases, and 
its money judgments, exceeding more 
than a million dollars a month, aggre- 
gate more than any other court in the 
world and more than all the other 
courts in the state. With the crim- 
inal and quasi-criminal cases the vol- 
ume of business in recent years has 
exceeded 1000 cases per day. The 
court now has thirty-seven judges. 
Administrative direction and rule- 
making authority very speedily proved 
their worth in Chicago’s Municipal 
Court, and it was not long until other 
cities created courts embodying effi- 
ciency principles, but none went as far 
as Chicago. In all the others there is 
a jurisdictional limit which keeps these 
courts distinctly in the class of inferior 
tribunals. 
arr 
The power possessed by Chief Jus- 
tice Harry Olson of the Chicago Munici- 
pal Court permitted of the develop- 
ment of the principle of specialization, 
now seen to be of the utmost impor- 
tance in the judicial field. From the 
beginning there was the usual classi- 
fication of cases on criminal jury and 
non-jury calendars, civil jury and non- 
jury, and special calendars for attach- 
ment, replevin, garnishment, forcible 
entry and distress, citations and other 
special proceedings. In 1911 the chief 
justice directed that all cases affecting 
family stability, desertion, non-sup- 
port, contributing to the delinquency 
of minors, and so forth, should be heard 
in a single branch to be known as the 
Domestic Relations Court, instead of 
in ten or twelve scattered police 
branches. To this new branch he 
assigned a judge selected for his special 
qualifications. The effect was immedi- 


VALUE OF SPECIALIZATION 
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ate; for the first time understanding of 
the nature of these cases and unified 
policy became possible; means for 
alleviating evils were devised and scores 
of social agencies were enlisted as 
auxiliary agents of the court. The 
several organizations existing to pro- 
tect women and children, whether 
Catholic, Protestant or Jewish, found 
their work greatly simplified under the 
new régime. 

A central branch court for all traffic 
cases was later established by an execu- 
tive order, and then one for cases 
involving prostitution, and one for all 
the criminal cases whatsoever brought 
against boys above the juvenile court 
age. It was in connection with this 
branch that the psychopathic labora- 
tory was established, affording the 
greatest clinic in abnormal psychology 
in the world. In time three branches 
were devoted to the expeditious trying 

of small civil cases under simple rules 
procedure. 

These innovations were all highly 
successful, and for obvious reasons 
judges were chosen with precise knowl- 
edge of their individual talents and 
were kept in special branches long 
enough to give scope to the high degree 
of expertness which they attained. 
Each such judge was responsible for 
a most important duty. It was possi- 
ble also to relieve these judges before 
they were exhausted by onerous duties. 
Plain business management was given 
its first real chance in an American 
court, and under conditions which 
gave it a severe test. Such courts 
could be established on a day’s notice 
and altered or abolished as speedily. 
Such efficiency would be simply impos- 
sible if each tribunal depended upon 
the special enactment of a legislature. 

The success, however, of the city 
courts embodying principles of unifica- 
tion and administrative direction has 
been mainly in giving form and con- 
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ADMINISTERING JUSTICE IN CITIES 


tent to Saal for reform generally 

in all cities and states. None of these 
nity courts are perfect. In most of 
them the mode of selecting judges is a 
serious handicap, and all of them are 
at a disadvantage in that they exercise 
oly part of the judicial power in 
their localities. They do some work 
much better than it was done formerly. 
The general principles involved may 
be adapted to the entire city or entire 
state, and must be in order to bring 
our judicature to its full efficiency. 

More than fifteen years ago Roscoe 
Pound, observing the operation of 
dficiency principles in Chicago under 
Chief Justice Olson’s administration, 
pointed out the need for unification of 
all the judges in every city in a single 
organization. That has been for a 
long time an accepted ideal and some 
progress has been made toward it. 
But for the fact that such reform 
depends upon constitutional amend- 
ment it would have been achieved 
before this. 


PracticaAL ORGANIZATION PLAN 


In cities having a total force of ten 
to fifteen judges the powers of manage- 
ment might well be vested in the entire 
staff, with an executive to carry out 
the will of the majority. In larger 
cities it would be well to provide for 
two or more fixed divisions, each to 
have its own executive, who, with the 
chief justice, would exercise ordinary 
powers of control, while the most 
important matters would be deter- 
mined by vote of all the judges. This 
very simple and inevitable form of 
organization is readily expandable to 
meet the needs of the largest city. 
Consider, for instance, a city with 
sixty judges. It would be appropriate 
to provide fixed divisions for the vari- 
ous kinds of litigation; (1) for civil 
jury cases, (2) civil non-jury cases, 
(83) criminal cases, (4) divorce, probate, 


(5) chancery cases. Within each of 
these fixed divisions there should be 
such sub-divisions as appeared con- | 
venient, not by statute, but through ae 
administrative orders. In the civil 
non-jury division, for instance, there Pe 
could be branches for attachment, 
replevin, garnishment, small claims ee 
cases and supplementary proceedings. 
In the criminal division branches for 
preliminary examination, felony trials, cas) 
misdemeanor trials with and without = © 
juries, quasi-criminal cases, traffic a 
cases and so forth. pices 
Such an act should provide for a _ 
presiding judge for each such fixed — ‘ 
division. These lesser executives, 


juvenile and domestic relations a 


the chief justice, should constitute a 
jodicial council, _or executive commit- 


powers of administration. 
The chief justice then would be the © 
executive officer representing the will 
of the council. Such a seapte scheme aa 


of the entire court by the assembling © 
of the six heads, at any time, on a few 
minutes’ notice. And the council, in _ oi 
turn, would be represented every hour Es “8 
of every day in each department ‘eee 
through its own presiding judge. : ae» 
Such a plan provides responsible — a 
direction with no limitation of any | CF 
judge’s essential judicial power. It 
permits of the selection for every kind his 
of work of the judge best fitted by ex- F sae 
perience or talent and of relieving him on . 
when needed of work specially fa-— 
tiguing. It permits of experimentation pa. 
to meet new conditions as they arise. . 
Another factor is needed to afford 
a maximum use of judicial power; it is 
expressed by saying that all the judges 
of the entire court should possess com- 
plete trial jurisdiction to the end that 
every judge may be av ailable for any | 
kind of service for which he may be 
selected. This does not mean arbi- sail 
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trary rotation or fixed terms of service 
in any division or branch. As to those 
matters only administrative direction 
will avail. But it means that every 
judge will be able at all times to deal 
with all parts of any given litigation, 
subject to rules and directions. It 
goes without saying that every such 
court should have a liberal share of 
rule-making authority. 

There appears to be no good reason, 
however, why there should not be a 
class of judges of limited experience 
and lesser salary with opportunity 
for promotion. But if there are two 
classes the division should not be 
jurisdictional. 

There is really nothing novel in this 
plan of organization. Experience in 
city courts long ago proved these 
theories and practices. It also proved 
the need for making all the ministerial 
agents of the court amenable to the 
court’s authority. But there are de- 
batable points, and especially as to the 
mode of selecting judges and their 
tenure, and the mode of choosing the 
chief justice. We must presume that 
in most cities the matter of selection 
and tenure will be improved only 
after organization has restored effi- 
ciency and the people have regained 
confidence in the judiciary. It seems 
idle to seek responsible modes of selec- 
tion and longer tenure as long as the 
courts are obviously rendering justice 
in a slow, costly and more or less hap- 


hazard manner. 


SELECTION OF THE CHIEF JUSTICE 


But there is a present need for con- 
sideration of the problem of choosing 
the chief justice. It is usually as- 
sumed that this official will either be 
elected by popular vote or be chosen 


by his colleagues. Both methods have 
worked well in some instances and 
badly in other instances. Neither 


affords the slightest guaranty of suc- 


cess. There is very great risk in pop. 
ular election, and this risk has not been 
in the slightest degree reduced by 
primary nominations or non-partisan 
ballots. A chief weakness of the 
alternative plan lies in the disposition 
of judges to choose a weak-willed 
executive. Where a long term is 
given there is opportunity for such a 
chief to develop considerable inde- 
pendence. A price paid for the act 
creating the unified criminal court of 
Detroit was including a section which 
permitted the judges not only to 
choose their executive but to specify 
his term. For each of two or three 
years the office was held by a capable 
appointee and a marvelous record was 
made. Then the personnel of the 
court was altered by an election and 
the judges who came into control were 
hostile to the courts established policies, 
The vicious practice of limiting the 
chief's term to one month was adopted 
and the court has drifted since like a 
ship without a rudder. On the other 
hand, the act providing a chief justice 
to be chosen by the judges of the Com- 
mon Pleas Court of Cuyahoga County, 
Ohio, to serve for five years, resulted 
in an excellent choice. 

But there are other ways to select 
a chief justice. The Illinois revised 
constitution submitted in 1922 pro- 
vided one great court for Cook County 
with two divisions, one civil, the other 
criminal, and an executive head for 
each to be chosen by the supreme 
court of the state. The constitution 
was rejected, so the proposal is still 
academic, but there is much to be said 
for the idea. 

The plan was formulated after more 
than two years of discussion and it 
appeared to meet the views of opposing 
interests in Cook County better than 
any other proposal. The two chief 
justices were to be selected by the 
supreme court from the judges of the 
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court and, since there was no pro- 
yision to the contrary, they would hold 
their positions at the pleasure of the 
supreme court. It must be presumed 
that appointment so made would 
average very high. The supreme 
court would carry the ultimate respon- 
sibility for the successful functioning 
of the court in its two divisions and 
would have a compelling motive to 
make wise appointments in order to 
forestall complaints. It would at the 
same time be free from local political 
considerations, since six of the seven 
justices would be chosen from other 
parts of the state. And the chief 
justices so appointed would have a 
very free hand, subject only to the 
power of the supreme court to make a 
change at any time in case of disap- 
proval. The plan appears to possess 
very strong merits. 

The virtual impossibility of amend- 
ing the Illinois constitution, and public 
apathy as to calling another convention, 
make progress in Chicago improbable 
for years to come. It may be noted, 
however, that a polling of the Chicago 
bar in connection with the work of the 
convention five years ago revealed a 
strong sentiment for the appointment 
of all Cook County judges as a great 
step toward a more able and more 
independent judiciary. 


CLEVELAND A LEADER IN REFORM 


Since the defeat of the Illinois draft 
constitution, due beyond doubt to its 
submission as a whole (which served 
to combine all disappointed interests 
however incompatible among them- 
selves), the most promising place for 
court unification is Cleveland. That 
city profited a great deal from the 
notable Survey of Criminal Justice 
which followed the collapse of the first 
chief justice of the Cleveland Munici- 
pal Court. A big step was the pro- 
vision by statute for the selection of a 


chief executive for the Common Pleas 
Court of Cuyahoga County, already 
referred to. 

Chief Justice Powell, with the will- 
ing concurrence of the judges of the 
court, has raised its efficiency to a 
commanding position. Chief Justice 
Dempsey, the present head of the 
Municipal Court of Cleveland, rehabil- 
itated that court, and a strong senti- 
ment has existed for the merger of the 
two courts to achieve the ideals in- 
herent in unification. A constitutional 
convention will be held in Ohio in 
1932 and work is already starting 
among the bars of Cleveland and Cin- 
cinnati to arouse interest in substantial 
judicial reform throughout the state. 
A committee of the Cleveland Bar 
Association has recently reported a 
plan for unifying all the courts of the 
state under a chief justice to be 
elected by the people. The plan calls 
for appointment of supreme court 
justices by the governor with the ap- 
proval of the senate, or the judicial 
council; the appointment of appellate 
court judges by the chief justice with 
the approval of a majority of the asso- 
ciate judges of the supreme court; the 
appointment of all trial judges by the 
chief justice with the approval of 
the judges of the appellate courts of 
the respective districts. 

Without reflecting on this plan it is 
timely to suggest that reform in the 
selection of judges is primarily a 
problem of the cities and the trend of 
thought should be concerned with re- 
form of and for the cities, leaving the 
smaller communities to adhere to 
popular election, there being little 
criticism of its results outside of the 
cities. The movement would be likely 
to prosper if this differentiation were 
made and there is no reason why 
methods should not vary within a 
state to meet actual needs. > 


The rejected [Illinois constitution _ 
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contained a suggestive provision in 
respect to selection and tenure. It 
provided that the voters of Cook 
County could initiate a special election 
to vote on a proposal that judges 
should be appointed for six-year terms 
by the governor from a list of at least 
four names to be submitted by the 
supreme court. The plan also pro- 
vided, in case of adoption, for the 
submission of the judges at the end of 
their six-year terms to the electorate 
to say whether they should be con- 
tinued in office. The people then 
would be asked only to pass upon the 
record of a judge and not to confuse 
the issue with the claims of self-con- 
stituted rivals. It is presumed that it 
would result in long average terms and 
resultant security of tenure, making 
for expertness and independence and 
largely exorcizing the demon of politics. 

Better organization and better modes 
of selecting and retiring judges are 
fundamentals of the tough problem 
confronting all the larger cities. It is 
impossible to say that one of these 
fundamentals is paramount. But, 
while both call for constitutional re- 
vision, and so involve prolonged dis- 
cussion and agitation, there is rather 
less blind prejudice and hostile vested 
interest as to court unification than as 
to reform in selection. This situation 
may change in some places. It is 
timely to set in motion serious consid- 
eration of both kinds of reform as non- 
competitive, but possibly independent 
movements. To wait until a con- 
stitutional convention is pending is to 
wait too long. Public education must 
begin before a convention is called. 
Until fundamental changes of the kind 
discussed are effected there will be no 
substantial improvement where reform 
is most needed, where, as is the case 
now in Chicago and New York espe- 
cially, congested calendars create a 
situation which make the courts’ for 
many persons not avenues to justice 
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but barriers to justice. For the 
greater part those courts and their 
procedure exist to prevent deserving 


Nation-WIDE 


It might appear that only the needs 
of the largest cities have been con- 
sidered, so this article should not close 
without saying that there are over 
fifty cities with a population of more 
than 100,000, the aggregate popula- 
tion being more than one-fourth of the 
entire country. All these more than 
fifty cities may properly be regarded as 
“large cities” from the standpoint of 
administering justice. Nearly all are 
growing, and in many of them the 
problem of justice is already difficult, 
or soon to become so. So we have 
really a national problem. Pretty 
much all that has been said in respect 
to judicial organization applies meas- 
urably to the entire list. In a city 
having twenty or thirty judges the 
organization would, of course, be much 
simpler than is needed for Chicago, or 
New York, or Philadelphia. But the 
same principles apply and are readily 
adapted to simpler conditions. In a 
city having but eight or ten judges 
there would undoubtedly be great 
saving and increased efficiency through 
unification. Only through such uni- 
fication can we utilize the judicial 
force with complete effectiveness, and 
only so can we wipe out the disgrace of 
our inferior courts, most of which have 
inferior judges, all of which escape the 
stimulating criticism of the abler ele- 
ment of the practicing bar, and all of 
which constitute the tribunals closest 
to the people, the only tribunals that 
nine-tenths of them can ever apply to 
for protection, the tribunals whose 
influence in a social and political way 
are very much more significant than 
the courts of larger jurisdiction which 
monopolize the attention of the more 
self-respecting lawyers. 
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NE cannot think of improvement 
except as a relative term. It is 
best measured by comparison and 
often by contrast. The first locomo- 
tive constructed would be “improved” 
by a visit to a modern machine shop, 
but it still would be wholly inefficient 
for the present demands of transporta- 
tion. It has not advanced with the 
times. Patching and the approval of 
our forefathers would not increase its 
efficiency. So, it must be postulated 
that any procedure and practice that 
does not permit of a prompt settlement 
of controversies upon their merits is 
inefficient and its antiquity detracts 
from its usefulness. Starting from this 
unquestionable premise one may discuss 
the greater efficacy of the trial of civil 
cases through statutory experiments or 
patchwork without the risk of under- 
estimating the need of a complete mod- 
ernization of the administration of 
justice, such as the English courts 
underwent in 1873, when there was put 
into effect a scientific system of simple 
correlated court-made rules. 
Manifestly there has been a measur- 
able improvement in the mechanical 
operation of the American civil courts 
during the past decade. Otherwise the 
administration of justice would have 
become well-nigh impossible, instead 
of being expensively inadequate. It is 
yet so slow and technical as to congest 
the dockets, make necessary the use of 
arbitration courts, or discourage men 
into surrendering their rights. This 
condition has created a combative 
dissatisfaction amongst laymen and 
resentment amongst laywers that is 
dangerously lessening popular faith in 
the courts. Deeply conscious of this 
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unnecessary menace, the American Bar 
Association and the several State Bar 
Associations have assiduously addressed 
themselves to its removal. It is the 
results achieved by these agencies to 
which one must look. 


Two Bar AssocraTION PROGRAMS 


The Bar Associations have proceeded 
in an orderly way, that there might 
be commanded the confidence of both 
statesmen and the public. Following 
a campaign of education, two well- 
defined programs have been prose- 
cuted, in support of which there has 
been an unprecedented unanimity of 
lay and professional opinion. Only a 
militant minority of the Congress seems 
to be opposed. The President and 
the Chief Justice favor it. The ulti- 
mate object is to induce the Legislative 
Department of the Federal and State 
Governments, in their own interest as 
well as that of efficacy, to return to the 
courts, which are the agencies held 
responsible for the administration of 
justice, the power to perfect the tools 
with which they work; that it may be 
done scientifically instead of by slow and 
conflicting enactment by the Congress 
and Legislatures in the form of rigid sub- 
stantive law possessing all the sanctity of 
the law it was designed to administer. 
This campaign has so far advanced as 
to enjoy the support of a large majority 
in both Houses of Congress. There 
has been done in the United States by 
way of engaging public confidence and 
interest in seventeen years what it took 
England more than a century and a 
Dickens and a Bentham to achieve. 
Efficiency in trials will in this way 
eventually be had. In the meantime, 
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while patiently awaiting this necessary 
legislative authority, amelioration of 
outright procedural hardships has been 
sought by the lawyers. Committees of 
the American Bar Association are con- 
stantly before the two Congressional 
Judiciary Committees imploring relief. 
This is so in spite of the once popular 
disposition to blame lawyers and the 
courts for technical delay and expense 
over which they have absolutely no 
control. Of these amendments we 
shall first speak since they manifestly 
portray such “improvement” in the 
trial of civil cases as has been slowly 
established. One is not unmindful 
that the interest of Congress and Legis- 
latures in non-political legislation is 
difficult to attract; that they reluc- 
tantly part with any power once exer- 
cised; and according to James Madison, 
in the Constitutional Convention, they 
mean to “absorb all power in their 
vortex.” Legislators are slow to re- 
spond to the truth that without com- 
petent courts to which the people can 
with confidence carry their differences 
democracy is doomed. 


A [NcoRPORATED 
Bar 
One thinks first of the judges and 
lawyers—the personnel engaged in the 
administration of justice—above the 
moral and ethical level of whom the 
administration of law cannot rise. It 
is obvious, therefore, that a qualified 
authentic control over the personnel is 
essential. The Bar cannot sensibly be 
held responsible for the irregular or 
unethical acts of an individual lawyer 
because of absence of any restraint 
over him except his own self-respect. 
This condition has militated strongly 
against the influence and usefulness of 
lawyers and judges and often made of 
them the butt of caustic criticism or 
inane jests. One therefore looks upon 


the proposed incorporation of the whole _ 
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Bar of a State as a regulatory agency 
giving promise of assured high profes. 
sional standards and conduct. 

Education, the basis of professional 
qualification, is now assured. It is the 
public that suffers from a lack of prep- 
aration and adaptability in lawyers, 
of which vital fact the laity has hereto- 
fore seemed unconscious. The adop- 
tion by the standard law schools of the 
recommendation of the American Bar 
Association of two years of collegiate 
training, or its equivalent, and a three- 
year law course as a condition leading 
to a degree, is a distinct advance. It 
is not believed that any competent 
man will be kept from the Bar, but one 
who holds himself out to be the adviser 
of others cannot consistently object to 
requirements of suitable qualification. 
Thus we will soon have preparedness, 
cojperation, organization and control 
codrdinating in the making and the 
disciplining of the lawyers of the 
future. 


AvorpiInG CONGESTED CALENDARS 

There is rapidly being realized a 
unified Federal Judicature which con- 
notes a uniform Federal practice. For 
many years a United States District 
Judge could not be sent out of his cir- 
cuit, although he had nothing to do and 
the courts in other circuits were far 
behind. A business man would have 
corrected this fault instantly. Con- 
gress finally became shocked into allow- 
ing outside judges to be “loaned” to 
the Southern District of New York 
(New York City) where delay had 
become well nigh a deprivation of jus- 
tice. Finally the “loan” of judges was 
further liberalized. Eventually geo- 
graphic limitations on service will be 
substantially wiped out, when Federal 
circuit and district judges, though 
appointed for particular territories, 
will preside where needed. The whole 
thing is within the control of Congress. 
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The salaries of both Federal and State 
judges have been substantially in- 
sed. The great Supreme Court of 
the United States found itself so far 
behind on its rapidly accumulating 
docket that Congress finally limited the 
“right” to a hearing in that Tribunal 
by leaving it, except in a few instances, 
to the judgment of that court on certi- 
orari. By limitation of appeals, many 
cases now become final in the nine 
Circuit Courts of Appeals except on 
constitutional questions, without in- 
creasing the jurisdiction or labors of 
these courts. A trial in a district 
court and a review by a circuit Court of 
Appeals as of right were thought to be 
sufficient, except where constitutional 
matters are involved. The same prin- 
ciple applies to State Courts. In this 
respect Thomas Jefferson, during his 
pre-political days, expressed the opin- 
ion that “‘when a cause has been ad- 
judged according to the rules and the 
forms of a country, its justice ought to 
be presumed. . . . Multiply bodies of 
revisal as you please, their number must 
still be finite and they must finish in the 
hands of fallible men and judges.” 
Grover Cleveland said, “To me nothing 
can be more deplorable than that open 
criticism of the decisions of courts 
which, all at once, has become fashion- 
able.” Expedition and economy also 
demand the doing away with State 
intermediate appellate courts. Their 
necessity is debatable. One review on 
appeal ought to suffice. Constitutional 
questions may be taken to the Federal 
Supreme Court. 

The “Declaratory Judgment,” a 
procedure by which the courts are 
authorized to render judgments in 
actual controversies involving the 
rights of parties, before a violation 
thereof that would create a cause of 
action, is wisely being put into effect by 
the States. As a prevention against 
lengthy litigation and a preventable — 
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financial loss this new procedure pos- 
sesses great merit. 
scone 


Jury TRIALS 

Juries are an expensive necessity. 
The waiving of jury trials is being 
stimulated by docket congestion and 
an inferior personnel. That it is saving 
much time of the courts and of business 
men who serve on them and expense to 
the State is a persuasive factor. Itisa 
movement that had to overcome a 
strong Anglo-Saxon predilection, for 
“a trial before a jury of their peers” is 
asacred thingin no wise to be weakened. 
But when one looks back to the origin 
of the sentiment it will be seen that the 
cause for it has lessened in modern 
governments. In the United States 
and England absolute monarchy has 
given way to democracy; the “pleasure 
of the prince” is supplanted by fixed 
law; the servile Geoffreys have been 
displaced by an independent judiciary; 
autocracy has given way to justice and 
reason; and open defiance or distrust 
of judges have surrendered to patriotic 
submission. Both in England, which 
country has reduced the right to jury 
trials to a minimum, and in America, 
there has developed under democracies 
of differing characters a faith in judges 
that is the very corner stone of popu- 
lar government. 

There is a determined movement to 
elevate the personnel of juries. While 
professional “bench warmers” have 
been materially reduced and substitu- 
tion greatly limited, one disasterous 
practice remains for which reactionary 
Appellate Courts cannot escape criti- 
cism for not supporting fearless trial 
judges. It is the rejection of high- 
standing men of intelligence and dis- 
cernment, because of knowledge of the 
case or that an opinion may have at one 
time been formed. Hence jurors are 
often drawn from a strata of society not 
qualified, or — wholly i impoaper 
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for the sacred and highly intelligent 
duty of participating in the adminis- 
tration of justice on a substantial parity 
with the judge as to the facts. The 
rule is being rapidly relaxed by many 
trial judges, who are being upheld by 
Appellate Courts where legislatures 
have not interfered. A remedy one 
ventures to suggest is a greater power 
of discrimination in the trial judge; a 
minimum of interference by lawyers; 
a wider education through instruction 
by the judge as to the duties of the 
juror; and a more general call to service 
and shorter periods. Men who could 
serve a week without much sacrifice 
might be seriously injured in business 
if kept for a fortnight or a month. 
There should be a better understanding 
between the judge and jury. One 
recalls as a model Lord Mansfield’s 
famous “Guildhall Jury.” 


EvIDENCE 


A While no Anglo-Saxon country will 
ever approximate the complete absence 
of restrictions upon testimony per- 
mitted in the French courts, the rigid 
rules of Greenleaf are being rapidly 
liberalized. It would be interesting to 
list them if space permitted. State 
statutes have given the trial courts a 
much wider scope in admitting testi- 
mony, and Appellate Courts are much 
more liberal in upholding trial judges 
where justice has been done. There is 
a wholesome tendency towards codp- 
eration between judge and jury and 
lawyer. There is a decided tendency 
towards Sir Matthew Hale’s definition 
that: 
as the jury assists the judge in determining 
the matter of fact, so the judge assists the 
jury in determining points of law, and also 
very much in investigating and enlightening 
the matter of fact, whereof the jury are the 
judges. 

Based upon Lord Hale’s view and the 
seventh Amendment to the Federal 


Constitution, the participation of the 
jury in passing on the evidence in the 
Federal Courts is subject to the “ direc. 
tion and superintendence” of the judge, 
The efforts of certain very able states- 
men to destroy this meritorious practice 
by legislation have been unavailing, 
It is respectfully believed that such an 
act would be unconstitutional (“Spirit 
of the Courts,” p. 200). Such a de- 
cision would justify its adoption in 
State practice generally. Technical- 
ities that smother the facts are being 
brushed aside. 


Crvit Justice Courts 


Civil justice courts for small claims, 
that hear cases within from five to ten 
days without a jury, have materially 
reduced the dockets of courts of record 
and the expense of trials. An appeal 
bond has destroyed the use of litigation 
for the purpose of delay. The impor- 
tance and dignity of these courts have 
justified the honor and salaries that 
have drawn to their benches properly 
qualified men, except where politics have 
interfered. In large centres like Chi- 
cago and Cleveland, there is one juris- 
diction composed of several courts 
directed by a chief justice who lists 
cases for each court and assigns judges 
thereto. The good name of jurispru- 
dence has profited immeasurably by 
doing away with the scandalous fee 
paid justices of the peace courts. A 
recent opinion of the Supreme Court of 
the United States happily pronounced 
the illegality of these fee paid magis- 
trates. Nodoubt small claim courts 
will now be erected in towns and 


counties. 

RerTrRIALs 
Retrials have always proved a means 
for abuse and delay. The rapid lessen- 
ing of their number is in the interest of 
both justice and expedition. Granting 
the witnesses to be honest, the facts 
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‘the | gre no longer fresh in their minds on a 
ithe | second trial, wherein unintentional 
irece- | wrong is done. Should the witnesses 
idge. | be dishonest the opportunity for fraud 
utes- | js without limitation. For these rea- 
stice | sons new trials are a menacing tempta- 
ling. | tiontofraud. Reversals for procedural 
1an | or other mistakes are now mostly con- 
irit | fined to prejudicial errors. Judgment 
de- | js entered by the Appellate Court in 


in | accordance with “the right of the case.” 


In some jurisdictions the case may be 
‘ing | sent back for additional evidence as to 
specific matters, but none other. This 
is one of the most potent of all juridical 
improvements. It is as if Congress and 
ns, the Legislatures had said to the judges: 
en “Knowing that justice may be thwarted 


lly by the unscientific statutory procedure 
rd and practice we have forced upon you, 


eal you are set free to ignore it when it 
on interferes with justice.” Thus courts 
or of law are becoming courts of justice. 
ve 

at EXPENSE OF TRIALS 

ly The theory that the State should 
ye bear the expense of trials is based upon 
i- the guarantee of Magna Carta that 
S- justice shall not be sold. The principle 
is is threatened by the ever-growing 
8 expense of trials. The poverty oath is 
s charity. Justice is purchased when 


expense becomes inconvenient; it is 
forbidden when expense becomes pro- 
hibitive. These observations apply to 
some portion of the large class lying 
between pauperism and wealth. The 
levy in many jurisdictions, in addition 
to the regular costs of court, of a per- 
centage tax on the amount involved in 
| a suit for the benefit of schools or other 
public purposes has no proper place in 
jurisprudence. The worthiness of the 
cause does not justify the breach. The 
temptation of small fees to court offi- 
cials taxed as “costs”’ is being removed. 
The senseless “bills of exception,” a 
relic of the antiquated common law 
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hej 
ractice, are happily being enna 


The expense of making up records 
should be reduced for it is capable of 
prohibiting an appeal. Copying docu- 
ments alone has become a heavy bur- 
den. As in England, the originals 
should be used with a petition for 
certiorari. Printing should be required 
only when absolutely essential to the 
Appellate Courts. It has become well- 
nigh prohibitive. 


Expert TErsTIMONY AND AMBULANCE 
CHASERS 


The Press now fully appreciates the 
evil effects upon the public mind of 
“ambulance chasers” and “expert 
witnesses”’ and relief may be expected. 
The organized Bar is giving militant 
attention to the evil. There is an 
actual inability or refusal to draw the 
distinction between a bribe paid to a 
witness and “compensation” paid to an 
expert. It is argued that money was 
paid for testimony by one of the parties 
to the suit in each instance! It is 
popularly looked upon as a safe legal 
way to buy a verdict. The present 
tendency to vest in the judge the power 
to select expert witnesses when needed, 
to fix their compensation and name the 
source of payment, possesses corrective 
psychic influence of great promise. 

The elimination of the ambulance 
chaser lies in the elimination of his 
profit. One ventures to say that no 
amount of duress or preaching will do 
it. It required thirty years for Eng- 
land to discover the fact. If the valid- 
ity of contingent fees, whether in or out 
of litigation, were made subject to 
judicial approval of record, such con- 
tracts would of necessity be reported to 
the Court and wisely regulated. If the 
disposal of the avails of such suits or 
claims for damages were invested or 
held subject to the order of the court 
for the use of the beneficiaries, as is 
the case in England, the ambulance 
chaser need no more be _ Indeed 
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It is thus seen that a reasonable ad- 


100 
he might become helpful in aiding the 
helpless or ignorant from unprincipled 
claim agents or others and enable the 
Court to apply the funds to the best 
interest of the injured or their depend- 
ents. In England children have been 
brought up and educated from these 
funds. 


A SUMMARY 


ministration of justice does not and has 
not existed in America; and never will 
exist until provincial concepts are 
abandoned and a modern program is 
inaugurated. The dawning of that day 
is already at hand. Administration of 
justice has not advanced with the 
growth of this great country. With 
certain statutory amendments or statu- 
tory innovations like Code practice it 
is in principle appreciably unchanged. 
It has been the subject of experiments 
by the Congress and Legislatures in- 
stead of the result of the scientific ef- 
forts of the judges and lawyers who are 
allowed no part in it, except as wit- 
nesses or advocates before Congres- 
sional Committees who, until recent 
years, gave little heed to them. The 
causes are not hard to find. There has 
been inherited a bias in favor of the old 
and a prejudice against anything new 
that is so deep as almost to stupefy 
reason and close the ears to petitions for 
relief. One very distinguished Senator 
objected because (1) it might cast some 
burden on lawyers to learn a new proce- 
dure and (2) that a uniform system 
throughout the country might cause loss of 
business to some lawyers and (3) a monop- 
oly to others. There is no ground for 
these contentions, but the people for 
whom the courts were created to serve 
thus became the “unknown man.” In 
the provincial beginning there was no 
need for promptness; the record of 
English procrastination and expense 
prepared the Colonists to expect delay 
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and to suffer it as a necessary evil; the 
inherited atmosphere of the American 
Bench and Bar was one of dilatoriness 
and forensic display, instead of expedi- 
tion; the faculty for useless technical 
procedure became so highly developed 
as to make of it a fetish; it was so em- 
phasized in the law schools as to be- 
come a prerequisite to qualification and 
the basis of professional reputation; the 
course of justice was blocked by a use- 
less school of highly technical plead- 
ers; pleading and procedure, normally a 
mere means to an end, became more im- 
portant than the merits of the case; the 
lawyers and judges were complacently 
inactive, and there was no Bentham or 
Dickens to bestir them to a sense of the 
rights of litigants. It is thus seen that 
progress is built upon a provincial past 
that one is prone reluctantly to push 
from the mind only when necessity or 
public opinion drives refractoriness to 
improvement. 


A ConcrRETE ILLUSTRATION 


Such sentiments should not be ex- 
pressed without concrete support. In 
the Virginia case of Rainbow v. Taylor 
(2 Hen. & Mun., 423, et seq., decided 
May 6, 1808) the verdict of the jury 
against the defendant for personal in- 
juries, negligently inflicted on Rainbow 
on June 22, 1798, was set aside because 
the action was trespass on the case in- 
stead of trespass vi et armis. Ten 
years were required to dispose of the 
pleadings. Over eight finely printed 
pages were required in the discussions. 
Nationally known judges like Roane 
and Flemming composed the court, but 
Flemming eased a boisterous conscience 
by explaining that (p. 444) “were it not 
that I feel myself tied down and bound 
by precedents, I should have differed in 
opinion. ...” In our own day, in 
fact in July, 1926, the Eighth Circuit 
Court of Appeals, sua sponte, set aside a 
final decree of a district court because 
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the | “s court of equity had tried an action 
lean | gt law”! (Denison v. Keck, 13 Fed. 
ness | (@nd) 384). It is well-nigh unpardon- 
edi- | sble that a rivalry once existing be- 
cal | tween the English law and equity 
ped | courts, that Jenks (“Short History of 
em- | English Law,” page 357) declared 
be- | to be a disgrace to English jurispru- 
and | dence, should now be revived in spite of 
the | ,ounsel’s apparent agreement to the 
ise- | contrary. Congress undertook to cor- 
ad- | rect this technicality (5 Fed. Stat., 
ya | Anno., 2nd Ed., p. 106) by requiring 
im- | the transfer of cases to the equity or 
the | jw side as the remedy sought might 
tly | require. In the case of Liberty Oil Co. 


or | y, Condon, 260 U. S. 235, 244 (1922), 
the | the Supreme Court liberally interpreted 
lat | the statute. The recommendation of 
ast | Chief Justice Taft in 1922, in an address 
sh before the American Bar Association 
or | (Vol. 47, p. 259) for “one form of ac- 
tion,” is now advocated by that great 
group of lawyers in a bill before the 
Congress which has been approved 
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by the judiciary Committee of —" 
Senate. 
There has been some discussion as to * 
the expediency of burdening the Su- © 
preme Court with the rule-making _ 
power, but none as to the merit of the | a 
proposal. There are two answers. 
The first is that the lawyers never have _ 
and never will agree on a particular : 
form for pleading and practice. They _ 
will accept the work of the Supreme © 
Court of the United States and bend 


their best efforts towards making 
successful. The second is that the v2 
Court will create a commission of law- | 


yers and judges to perform the actual | 
labor under its direct instructions and _ 
oversight and maybe Congress will © 
make the commission permanent, as it | 
should. It will be little more onerous 
in any event than was the labor of re- | . 5 
writing the equity rules. (See the ie 

port of Committee on the Judiciary of Ps 
the Senate, No. 1174, 69th Cong., = 


Sess., July 1, 1926.) 
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S far as the substantive law has 
; been concerned, equity has al- 
ways followed the law, and from the 
_ beginning the courts of equity have 
_ given relief not merely where there was 
mo adequate remedy at law but, in 
many instances, have exercised a 
concurrent jurisdiction with the legal 
tribunals. Originally even the scope 
of the common law itself was deter- 
mined by the chancellor, for it was 
he who provided the formulae. The 
common law gave money damages 
merely or gave judgments for the 
possession or recovery of property. 
Equity went much farther. It could 
ss Fequire contracts to be performed and 
mes ag prevent the harm which, if done, would 
involve a suit for damages. It could 
prevent fraud. It could reform instru- 
ments. It could deal with the status 
as well as afford money relief. Never 
at any time however, except perhaps in 
the case of the use, did it entertain any 
theory of duty or of obligation which 
was different from that of the common 
law. It did not try to enforce the law 
of nature. Under the formulae of 
trespass on the case and special as- 
sumpsit, the courts of law, if they so 
desired, could have assumed all of the 
jurisdiction which the courts of equity 
later exercised. Right was right and 
wrong was wrong, both in a court of 
law and in a court of equity. The 
same criteria of right and wrong 
existed; the only difference lay in the 
remedy. 
It has always been open to the courts 
of law to expand their jurisdiction, and 
although nisi prius judges are subject 
to control by the supreme courts and 
the supreme courts at times have 


I 


7 


The Courts of Equity During the Past Few Years 


By Anprew A. Bruce 
Northwestern University Law School 


insisted upon confining them within 
the narrow limits of the ancient for. 
mulae, they have at times allowed them 
to assume equitable functions and 
could always do so if they desired. It 
is a noticeable fact that a separate 
court of chancery was not established 
in Pennsylvania until 1835 and that 
up to that time the courts of com. 
mon law afforded most if not all of 
the relief which equity provides. 
Though, also, the various reformed 
codes were at first narrowly construed 
by hostile common law judges so as to 
be deprived of much of their efficacy, 
there can be no doubt that in providing 


issua 
for but one form of action and allowing | find 


legal and equitable defenses to be 
jointly pleaded, the authors of these 
codes intended as far as possible to 
bring about a merger of the two 
jurisdictions. This fact is today com- 
ing to be more and more recognized, 
and the rule prevails in most of the 
code states that where law and equity 
are blended, equity shall control. In 
all events, the legislature is paramount 
and can, if it pleases, give to the courts 
of law equitable powers. Rarely are 
the appellate tribunals hostile to such 
an expansion or assumption. 


EXPANSION oF Equity JURISDICTION 


A good example of this expansion is 
furnished by the rule of liquidated 
damages. At first it was for the courts 


of equity to announce that equity | 


abhored forfeitures and hardship and, 
where damages had been liquidated in 
a manner so that hardship and oppres- 
sion would be the result, to refuse to 
enforce the contract of liquidation and 
insist upon the proof of actual damages. 
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Tue Courts or Equity DurinG THE Past Few YEARS 103 
They made the distinction between an equitable injunction which restrained sis 1a 
rs ent for liquidated damages and him from doing the very things for of oS 
an agreement for a penalty, and an- which he had been indicted. In the — ae 
nounced the general rule that all such common law courts he wasentitledtoa 
ments were penalties and unen- trial by jury, and he escaped punish- 
, forceable if the amount agreed upon ment on account of the fact that one of 
vithin | yas grossly disproportionate to the the jurymen became sick during the ~ 
t for-| injury, or if the proof of the actual trial and the new trial which was 
them injury and damages could be easily necessitated was never had. In the 
and | fyrnished. It was not long, however, court of equity, however, he was tried 
l. It} before the appellate tribunals allowed by the judge without a jury and 
arate | the trial courts to entertain the same sentenced to prison for contempt. 3 
ished | ideas, to decline to enforce penalties In relation to intoxicating liquors fo . 
that | and to require strict proof of the actual this jurisdiction has been largely ex- _ r 
com- | damages in the same manner and tothe tended by an expansion of the equitable __ 
of | sme degree that they had sanctioned prerogativetoabate nuisances. Under 
ides, | the prerogative in the courts of equity. the so-called Volstead Act, anyone who . 
med When we come to the legislature _ sells liquor, keeps or carries it around a 
rued | everywhere we find statutes allowing his person or in any conveyance what- 
isto the trial of cases without a jury ever, or who leaves it in any place for 
acy, and we find statutes authorizing the another to secure, is guilty of a nuisance _ 
ding issuance of subpoenas duces tecum. We and may be restrained by injunction, — we * 
ving | find statutes allowing the examination temporary and permanent from con- - —_ 
be | of the adverse party before trial, all of tinuing these acts. Violating an in- 
hese which take the place of the equitable junction is punished by a fine of not less 
> to | remedies furnished by the bill of dis- than $500 nor more than $1000 and : 
two | covery and the sworn answer. imprisonment from thirty days to one 
om- | Of recent years, however, there has year (Sec. 24). All property rights are 
ved, | heen a decided growth on the other side destroyed in liquor manufactured or 
the and an expansion of the jurisdiction of sold in violation of the law, and in all i a 
uty | courts of equity as opposed to that of property used in manufacturing of tai 
In | the courts of common law, adecided liquor for illegal purposes. Any viola~ = = 
unt | expansion of the use of the writ of tion of the Prohibition law on oe ne :. 
irts | injunction, and a decided invasion of premises can work a forfeiture of ell a 
are | the right to a trial by jury. This has lease. 7 
ich | been especially noticeable in labor oo on at 
cases and in relation to the sale of THE OF 
7 intoxicating liquors. As far as labor INJUNCTION We 
_ | controversies have been concerned, We have then begun to nationalize 
IS | although there have been many recent the use of the injunction. No longer a 
ed illustrations of the same rule and of the do we look upon the power and the are 
rts same tendency, the decisions in the so- right of a court of equity to punish for =| 
ty | calied Debs’ case are perhaps the contempt solely as a means of main- __ 
d, most illustrative. Mr. Debs was taining its own dignity and enforcing ae 
m | indicted at the common law for a_ its own decrees. We have, in fact, — 
S | ciminal conspiracy and for inter- made of our courts of equity courts of __ 
to ference with interstate commerce and criminal law. Formerly the court of | 
id | with the mails, but at the same time equity punished as it saw fit and as the | 
Ss. | was punished for the contempt of an maintenance of its dignity required. 
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Now the duty to punish is positively 
placed upon it and by legislative man- 
_ date it is required to aid in the enforce- 
ment of the criminal law. 

There can be no doubt that under the 
earlier law a court of equity could find 
that a gambling house or a house that 
was used for the sale of liquor wasa 
nuisance, order the abatement of the 
: nuisance, and punish for contempt if 


the nuisance abated. Now, and under 
the Volstead Act, every such place is 
positively declared to be a nuisance and 
a punishment for maintaining it is 
positively provided, the penalty being 
not less than $500 nor more than $1000 
and imprisonment from thirty days to 
one year. If found guilty, the mini- 
mum sentence, at least, must be im- 
posed upon the defendant and this 
without the right to a trial by a jury. 
Formerly, the right to punish for con- 
tempt was a judicial prerogative. Now 
its exercise is a positive duty and the 
court of equity is a court of criminal law. 
The Volstead Act and similar state 

_ statutes have everywhere been sus- 
tained by both the state and federal 
courts. If the principle announced 
and the jurisdiction and duty imposed 
is sound and constitutional in the case 
of the nuisance of intoxicating liquors, 
it is sound and constitutional in the 
case of all other nuisances. After all, 
is not every act or practice or thing 
which is injurious to the public at large 
a nuisance? Is not the exercise of our 
so-called police power, which is being 
expanded in so many directions, merely 
the exercise of the power to abate 
nuisances or to prevent them from 
being indulged in? Why should not 


statutes similar to the Volstead Act 
be passed in the case of public service 
corporations which charge excessive 
rates, of combinations in restraint of 
trade, and innkeepers who refuse to 
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harbor colored persons, and in relation 
to many other offenses? Why, in aj 
of these cases, could not a criminal 
penalty be imposed and right to a trial 
by jury be taken away? 

We are not arguing against this re. 
markable extension of equitable duties, 
and now they are duties and not merely 
powers. We are calling attention to jt 
simply to suggest that perhaps its 
creation is the beginning of the over. 
throw of the ancient jury which, of 
recent years, has proved so unsatis. 
factory and so expensive a means of 
enforcing the criminal law. 

Perhaps the exercise and the creation 
of this new form of equitable duty is 
necessary. Perhaps it is not new after 
all, but a mere harking back to what 
has happened before. There was a 
limited time in England, indeed, when 
the courts of equity exercised criminal 
prerogatives. ‘There was a still longer 
period in which the Star Chamber 
functioned as a criminal court. It 
would be interesting, indeed, to con- 
sider the real motives and the real 
causes which lay behind the English 
and the American adoption and en- 
trenchment of the theory of the right 
to a trial by jury. Was not much of 
the impetus due to the fact that so 
many cases and so many trials were 
political in their nature that even the 
“gentlemen” of England feared the 
rule of judges who held office by royal 
appointment and at the royal pleasure? 
Had they and have we as a people 
today any solicitude for, or any preju- 
dice in favor of, a jury in what might 


strictly be called criminal cases? Is — 


there any sympathy for the ordinary 
malefactor which will prevent the 
extension of equitable jurisdiction over 
his machinations? 

In any event the barriers which have 
so long existed between law and equity 
are being broken down. 
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URING the past few years the 
whole country has been flooded 

with statistics tending to prove that 
family life in America is on the verge 
of such a physical breakdown that the 
whole future of our social life is in 
jeopardy. This propaganda, carried on 
industriously by those who view with 
garm any change in our present social 
order, has created a public demand that 
something be done by society for its 
own self-preservation. In response to 
this insistent demand, there has de- 
veloped as a part of our judicial sys- 
tem, courts designed and equipped to 
cope with the intricate and varied 
problems of family life. These courts 
deal primarily with the social problem, 


_ and the purpose of their judgments is 


to adjust the relationships of family 
life. For the purpose of this article, 
domestic relations courts include all 
those courts whose jurisdiction in whole 
or in part embraces the hearing and 
disposition of cases involving the family 
relationships. This article is not a 
comprehensive survey of existing do- 
mestic relations courts, but rather a 
discussion of the conditions which con- 
tributed to the demand for their crea- 
tion and the response to that demand. 


JUVENILE DELINQUENCY 


The children who were socially 
maladjusted first attracted our atten- 
tion to the need of a socialized court. 
It was an obvious fact that it was 
not children who had transgressed the 
tules of society, and they were not 
being benefited by their treatment in 
the criminal courts. In fact, it was 
nerally conceded that the criminal 


By Honoraste L. B. Day 
Judge, Domestic Relations and Juvenile Court, Omaha, Nebraska 


cases was doing infinity more harm 
than good. The maladjusted child ane 
emerged from his contact with the 
court, more embittered against society, _ 
and from his contact with older crim- __ 
inals, prepared and determined to wage _ 1 
a more effective warfare against that — 
society. To improve this situation, a 
the juvenile court had its inception. 
was generally a court of equity, and the 
purpose of its inquiry was to determine ~ 
what judgment of the court would best | 
serve the interest of the individual 
child. Then for the first time in the _ 
history of our jurisprudence, a court _ 
made a scientific inquiry to determine __ 


attention. Social investigations be- 
came a part of the procedure. Physical 
and mental examinations were an 
innovation. Thus this court, inquiring 
into human motives and taxing human 
responsibility, had some information _ 
about the individual upon which to 
base its judgment. Heretofore 
court had not been concerned with the © 
individual, but was interested solely 
in one single act of transgression. _ 
Then in an effort to exercise a — 
natural and infallible power it did not 
possess, it sought to correct the social — 
order by a terrifying judgment as — 
practically effective as a magician’ - 
wand. The courts began to use a 
system of probation as the most im- 
portant and effective method of cor-— 
recting the situation of the delinquent — oi 
child. They began keeping a system 
of social and legal records in order that — 
they might study the causes of juvenile 
delinquency. 
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JUVENILE DEPENDENCY 
The social investigation of these 
a ¢ cases often disclosed that what at first 
ss appeared to be a delinquent child was 
ss in. fact a dependent or neglected child. 
_ And so the jurisdiction of the court 
was increased to care for these classes 
of children. Juvenile courts in many 
_ of the states were given funds to ad- 
minister for the benefit of dependent 
_ children. This is commonly adminis- 
tered under the title of ‘Mothers’ 
_ Pension Fund.” The purpose was to 
keep the children in their own home, 
where the parents are proper guardians 
and it is for the welfare of the child, 
_ but where poverty would prevent unless 
eZ financial aid were given. 


Apu tt REsPoNSIBILITY 

Adult responsibility for juvenile de- 
linquency was very soon manifest in 
the work of the juvenile court by the 
passage of statutes, giving the court 
jurisdiction over cases where the de- 
linquent child was involved with an 
adult. Such statutes are commonly 
termed contributing to delinquency or 
dependence of minors and are broad 
and comprehensive. Their purpose is 
_ to protect the juvenile and to make 
@ffective probation work with the 
ss individual child. They stop the inter- 
ference of adults, who would encourage 
and lead children to acts of delin- 
quency. Without these statutes they 
might do their destructive work and 
nullify the work of probation officers 
with impunity. Children are also 
found to become delinquent because 
of the neglect of their parents to pro- 
vide a home and the necessities of life. 
The juvenile court gradually evolved 
into a family court. This came about 
because students of the problem were 
forced to recognize that not the indi- 
vidual but the family is the unit of 
society. The father is charged with 
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the duty of supporting the family, 
If he fails and refuses to support the 
family, the family fails to functiog, 
Family desertion is closely associated 
with non-support. The deserter leave 
his family in addition to refusing ty 
support them. So the family cour 
was given jurisdiction of cases of nop. 
support and desertion. The probatiog 
staff of the court can do its mos 
effective work with these cases. They 
probably already have a contact with 
the family, because when the family 
fails to function in any particular, al] 
the members of the family feel the 
result. The old way of handling these 
cases placed them in a penal institu. 
tion. While they were in jail they 
could not support their families. Only 
a few of our communities have a work 
house where an incarcerated person 
can earn money for his family. There- 
fore, in most communities such an 
offender ought to be kept in custody 
only until willing to accept probation, 
upon condition that he contribute to 
the support of the family. 

This, in brief, is an outline of the 
family problems that come before the 
court. They all have their origin in 
the failure of family life. The child is 
delinquent because of the neglect or 
perversity of his parents. He is de- 
pendent because of the failure of his 
parents to make a home for him. These 
problems, therefore, depend for their 
solution upon the success in adjusting 
the family relations. 


Divorce A Famity Court ProsieM 


The end desired in these family 
cases is the rehabilitation of the family, 
and the family court to justify its 
existence must work to this goal. 
When we read that each year in our 
nation approximately 350,000 people 
have been freed from the obligations of 
family life by judicial decree, we can 
scarcely realize the significance and 
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| the extent of this social phenomenon. 


There is no other social breakdown 
sttended with so much pathos, so much 
tragedy and so much interest as di- 
yorce and its aftermath. The records 
@ the courts show that in about 40 
cent of the cases there is to be 
decided the question of the custody 
a minor children of the parties. We 
have, on the one hand, the suggestion, 
aseasy as the waving of a fairy’s wand, 
to repeal all statutes permitting di- 
yorce. On the other hand, we have 
the proposal that the institution of 
marriage is old-fashioned and out of 
date and that it ought to be abolished. 
Then we have those who take a middle 
or compromising position. We have 
two distinct philosophies of marriage 
in our country, struggling side by side 
forsupremacy. Both have come to us 
from traditions of past centuries and 
are both indelibly impressed upon our 
social order, and yet they are diametri- 
cally opposed to each other. The 
doctrine that marriage is indissoluble 
and that once entered into, regardless 
of conditions, must be endured until 
death terminates it, is in direct con- 
fict with the idea that marriage is a 
civil contract. All the divergent and 
conflicting laws of our different juris- 
dictions represent the struggle of our 
people to reconcile these two theories. 
We have no definite, distinct national 
theory of marriage represented by our 
law. It is doubtful if the law can 
control and regulate the customs of the 
people with respect to marriage. It is 
more probable that the marriage cus- 
toms of the people will in time be 
reflected by the law. Our problem, 
therefore, with respect to divorce is 
primarily a social problem, and only 
secondarily a legal problem. 
These cases from the beginning were 
tried by courts of equity, and para- 
mount in importance was the division 
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of community property. Certain con- 


ditions were set out by the statutes 
as being sufficient reason for a judicial _ 
dissolution, and the question for the 
court to determine was whether at a — 
time and place named in the complaint _ 
the parties did or did not commit one © 
of these specified acts. If proved, 
then the court proceeded to divide the __ 
community property. The bench and 
bar, perhaps not consciously, generally — 
classify cases as important or unim- ye 
portant, depending upon the value of — 
the community property. The chil-— 
dren in the family had to be disposed of — 
by the decree. In the development — 
of court procedure, in this respect the __ 
courts have taken the view, and the __ : 
law-making bodies have given them 
the power to decide this phase of the case 
with the single purpose, to determine 
what is for the best welfare and interest 
of the child. Tis 


Custopy oF CHILDREN IN 
CasEs ‘te 
While it is the duty of the court to 
determine the custody of children in __ 
divorce cases, with a view to the best __ 
interest of the child, the averageequity __ 
court hearing these cases does not have __ 
before it sufficient evidence upon which 
to base an intelligent finding in -_- 
respect. Most of the cases are not 
contested and while there is usually a — : 
formal hearing required, and in spite | 
of statutes against collusion, these 
cases really amount to divorce by 
mutual consent. The property rights 
between the parties again asserts its 
influence. The husband and father ae 
required by statutes in most states to 
pay not only his own attorney’s fees, — 
but also court costs and attorney fees 
for his wife’s attorney. Unable or © 
unwilling to meet these court expenses, _ 
he is not permitted generally to q 


testimony in the case. In other cases, 
the wife and mother may be so morally 
depraved that she ought not to aie 
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entrusted with the care and custody of 
minor children; but in order that she 
may keep them and get a decree of 
_ divorce, she refuses to demand that the 
husband and father contribute to their 
ss Support, and in return for this consid- 
eration he does not contest her case. 
Thus a bad situation is often made 

~ much worse by a lack of sufficient 
-money in the disrupted home. Many 
members of the legal profession believe 
that these cases ought to be tried by 
the old methods in strict conformity 
with legal procedure. It is true that 

a case so tried, both parties presenting 
their evidence, and each represented 
by competent attorneys, is the best 
method yet devised for the purpose of 
ascertaining the truth. But not 10 
per cent of all the divorce cases are so 
tried. The powers of the court are 
latent and only called into action by 
the efforts of the parties to the case. 
The proceeding is too expensive and 
the social problems involved, particu- 
larly in cases concerning children, are 
too important to the public and the 


state to be ignored. 
2 Prosiems Divorce 
Just as desertion and non-support 
cases, casting their shadows over the 
home, precede the dissolution of the 
marital relationship, so also are there 
problems that follow the breaking of 
the home. Where there are minor 
children, there is and can be no such 
thing as a final settlement of the case 
until the children have reached their 
majority. Usually the court places 
the children in the custody of one 
parent, with the right of visitation for 
the other. This is difficult to arrange, 
and the practical application of this 
principle calls for the frequent inter- 
vention of the authority of the court. 
When parties, or one of them, remarry 
the complications increase. 
_ Closely allied with this problem is 
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the payment of money for the support 
of minor children by the father, whey 
the mother has their custody. Just as 
non-support and desertion are the 
man’s way to apply economic pressure 
to his dependent wife in an effort to 
change conditions to which he objects, 
so it is the method he continues to use 
to dominate the situation. It mani. 
fests itself in a failure to pay the 
money provided by the decree for the 
support of the children. He feels that 
his divorced wife has not treated him 
fairly, and filled with resentment and 
bitterness, he is determined that he is 
going to make her lot as difficult as 
possible. When he does make the 
payments, he does so at irregular inter- 
vals. It often requires the persuasive 
powers of an officer of the court and 
sometimes the coercive powers thereof 
to convince him that the payment of 
even so small an amount as $25.00 per 
month for the support of two children 
is not likely to benefit personally the 
divorced wife. If the mother marries, 
the father often contends that her new 
husband ought also assume the burden 
of his children. This view is more 
prevalent than generally supposed, and 
is held by him notwithstanding the 
fact that he also has remarried. This 
is one of the most intricate complica- 
tions caused by the increasing number 
of divorce cases and makes the matter 
of divided custody and collection of 
support money more difficult. The 
ordinary processes of courts for the 
collection of judgments is not adequate 
or effective in this matter. It is too 
slow and again too expensive. It often 
requires the services of an attorney to 
collect this money, and in the case of a 
wage earner the amount collected is 
not sufficient to pay the court costs, 
and certainly not enough to spare for 
the fees of an attorney. 

Probation officers and legal aid or- 
ganizations have undertaken in a meas- 
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ure this work. In most states the 
father can now be cited for contempt 
and the matter heard and disposed of in 
a summary manner. The state is in- 
terested in this phase because the 
state must support these children if the 
father does not. It is also interested 
because the state must be interested 
in the kind of home in which the chil- 
dren are reared. The juvenile courts 
of our cities are filled with cases of 
dependency and delinquency from 
broken homes. The divided custody 
between two antagonistic parents; the 
lack of proper and adequate support; 
the necessity of the mother to work 
outside the home; and the lack 
of that intangible influence, the pride 
in family traditions and reputation, 
cause the broken home to contribute 
generously to the family problems of a 
community. 


‘ ADOPTION OF CHILDREN 


_ The adoption of children is closely 
connected with broken homes and 
the dependency of children. It has 
been and is still generally a proceeding 
to take care of the inheritance of the 
child. In most states it is only a per- 
functory proceeding and no investiga- 
tion in the interest of the child. An 
application for adoption is made and if 
no one appears a decree is entered. 
This gives the adoptive parents, good, 
bad or indifferent, the right to the 
custody and control of the child. In 
the case of unfitness of parents, the 
juvenile court may remove the child 
from this adoptive home, but in the 
language of the Supreme Court of one 
state, it requires almost as much proof 
of unfitness to remove the child from 
adoptive parents as from natural par- 
ents. In many states now the court 


makes an investigation as to the suita- 
bility of the adoptive parents before 
entering the decree. 
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CHILDREN OF UNweD MorHers 


Many of these children, who are 
adopted and many of the dependent 
children, are born without the benefit 
of the marriage ceremony. More en- 
lightened and more humane views are 
now entertained relative to this social 
problem; for it is a social problem and 
it ought not to be treated as a legal 
question for the recovery of a money 
judgment only. This does not solve 
the problem. The state has an interest 
and ought to look after its interest in an 
intelligent manner. It may be best 
for the child to remain with the mother, 
or adoption may be the solution; but 
it should be decided with a full knowl- 
edge of the circumstances in each indi- 
vidual case. ul 


Existinc Famity Courts 


In order to secure a full understand- 
ing of the circumstances surrounding 
family cases of the nature outlined in 
this paper, and to meet squarely the 
issues involved therein, the family 
court has become a reality. 

The history of the growth and de- 
velopment of family courts represents 
the increasing consciousness of the 
community that these cases are a 
public responsibility. These cases pre- 
sent social problems that require ad- 
justment, and their solution is a com- 
munity responsibility. In recognition 
of this duty, almost every community 
in the United States, with a population 
of fifty thousand or more, now has some 
form of family court to cope with these 
family problems. Some cities have 
more highly organized and more effi- 
cient courts than others. Some cities 
have established new courts, with a 
wide range of jurisdiction over family 
cases. Others have adapted their 
existing courts to handle these cases. 
In some cities all these cases are han- 
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dled by a unified family court, while 
in other cities several courts handle 
various phases of the family disorgani- 
zation. There is no uniform court 
organization and almost every court is 
different; but the method of handling 
these family cases is usually similar. 
The growth then of family courts has 
been through the development of the 
methods of the treatment of family 
cases. Rural communities, where the 
number of family cases is necessarily 
limited, do not and cannot have a 
highly organized family court with a 
staff of trained probation officers, phy- 
sicians and psychologists. Perhaps 
they do not need such an institution. 
In rural communities people do not 
lose their individuality as they do in an 
urban center and these problems are 
dealt with in the spirit of human kind- 
ness, if not expertly. Such a course 
in a city with the vast number of cases 
is impossible without a trained staff 
of expert workers. 


Tue Ipear Famity Court 


There is a great difference of opinion 
among those who have worked most 
with these family problems, about the 
ideal family court. The difference is 
mostly concerned with the classes of 
cases which should be made subject to 
its jurisdiction. It seems to me that 
the jurisdiction of the family court 
should embrace all cases in which the 
family relationship is involved. The 
family problem seems paramount in 
all cases involving children, including 
contributing to delinquency and de- 
pendency of minor children; guardian- 
ship of the person (but not guardian 
of the property) of a minor; adoption; 
securing support for the unwed mother 
and her child; the adminstration of 
public funds for the support of depend- 
ent children (Mothers’ Pensions); de- 
sertion, non-support, abusing wife by 
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physical violence; cases for divorce, 
separate maintenance and annulment, 
The family court should have exclusive, 
but not final, jurisdiction of all the 
cases just enumerated. There ought 
not to be other courts of concurrent 
jurisdiction entering judgments upon 
these cases to conflict with its judg- 
ments and thus leave the final de- 
termination doubtful and uncertain 
to the parties. The family court 
should have a staff of trained probation 
officers. Effective probation work is 
the heart and soul of a successful fam- 
ily court. The judge of the court, 
though not so important as the pro- 
bation staff, ought to be one interested 
in the social problems of the family, in 
addition to all the other generally 
accepted qualifications for the judicial 
office. It matters not whether the 
family court is a specially created court 
or a division of an existing court but 
the judge ought to be elected especially 
for the particular court rather than 
assigned to the division, in order that 
he might be in sympathy with the 
work. The court should have the 
services of physicians for physical 
examinations and psychiatrists for 
mental examinations. In addition to 
this the court must have the aid and 
codperation of all the social welfare 
organizations operating in the com- 
munity. The court must know how to 
use the service of these organizations. 
And lastly, it is essential that such a 
court be in close codperation with the 
schools of the city, both public and 
private. 


CONCLUSION 


How many of our cities have such 
an ideal family court? Perhaps no 
such court exists. But the principle 
does exist and courts are functioning 
along the lines described. The meth- 
ods are the best yet devised to meet the 
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situation. It appecashes the adjust- 
ment of the family disorganization in a 
friendly, sympathetic and intelligent 
manner. 

A family court will not by its opera- 
tion in a community end family dis- 
organization, delinquency, divorce or 
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any of the related nnhlene, but it is a 
social and legal means whose aim is 
to rehabilitate the home. And per- 
haps the greatest service of all is to 
nullify or modify the social effects of 
the home that is broken beyond 
repair. 
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HE term criminal procedure is_ reflected in changes in criminal pr 


usually applied to that body of law 
and practice which prescribes the man- 
ner in which administrative and judicial 
officers shall act in apprehending per- 
sons accused of crime, and the way in 
which they shall apply the rules of 
substantive criminal law in determin- 
ing their guilt or innocence. Crim- 
inal procedure is inextricably involved 
with the laws governing the organiza- 
tion of courts, the selection of officers, 
and the admission of evidence in crim- 
inal cases. It is practically inseparable 
from the constitutional and statutory 
provisions defining and limiting the 
rights, privileges and immunities of 
accused persons. Under these cir- 
cumstances, it is easy to understand the 
faithfulness with which the law of 
criminal procedure has reflected pre- 
vailing popular attitudes concerning 
crime and criminals. So long as the 
predominant popular philosophy was 
that expounded by Blackstone, namely, 
that it was better that ninety-nine 
persons should escape rather than one 
innocent person should be punished, 
criminal procedure grew increasingly 
slow and cumbrous, with diffuse plead- 
ings, many motions, long delays and 
jealously guarded technicalities. 

The past half century has witnessed 
such an astonishing development of 
new methods and techniques in crime 
and a constantly mounting national 
loss as a result thereof that people are 
becoming more conscious of the society 
which they constitute and are demand- 
ing increased measures of protection for 
society rather than guarantees of in- 
dividual freedom. This has again been 
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dure. 


CRIMINAL PLEADINGS 


One of the first changes to be made 
was the abandonment of the elab- 
orately detailed indictment of the com- 
mon law. Portion by portion it has 
been whittled away, surplusage and 
repetition have been gradually elim- 
inated, until only a very brief succinct 
statement remains. Progress in this 
direction still goes on, as is evidenced 
by a law enacted at the last session of 
the California Legislature, which re- 
quires that in describing the offense it 
is necessary merely to allege that the 
defendant “murdered,” or “robbed,” 
or “raped,” a certain other person 
without further elaboration of the 
details of the alleged offense.' 


Meruops or INITIATING PROSECUTION 


An even more important change has 
come in several jurisdictions with the 
substitution of the information for the 
indictment as a method of initiating 
prosecution. The indictment is an 
accusation by a grand jury that a 


! California Penal Code. Section 951. 

Form of indictment. An indictment or infor- 
mation may be in substantially the following 
form: The people of the state of California 
against A. B. In the superior court of the state 
of California, in and for the county of 
The grand jury (or the district attorney) of the 
county of hereby accuses A. B. of a felony 
(or misdemeanor), to wit: (giving the name of the 
crime, as murder, burglary, etc.), in that on or 
about the day of , 19—, in the county 
of , state of California, he (here insert 
statement of act or omission, as for example, 
“murdered C. D.”). Amendment approved 
May 18, 1927; Stats. 1927, p.1048. 
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certain person has committed a certain 
crime contrary to the law of the land. 
The information is exactly the same 
thing, except that the accusation is 
made by a duly authorized officer, such 
as an attorney general or a district 
attorney. ‘The filing of the indictment, 
under normal circumstances, follows 
the arrest and hearing before a magis- 
trate, the commitment or “holding 
over” for trial, the imprisonment of the 
accused or his release on bail, the call- 
ing and formation of the grand jury, 
the investigation of the case by the 
grand jury, usually upon the presenta- 
tion of evidence by the prosecuting at- 
torney, the grand jury’s deliberation, 
the preparation of the indictment, its 
signing and its filing with the clerk of 
the court. The use of the information, 
on the other hand, requires the taking 
of the steps outlined down only to the 
time of the commitment by the magis- 
trate, at which time the prosecuting 
attorney intervenes, files the informa- 
tion, and proceeds to trial thereon just 
as he does on the indictment. The 
vital difference between the two meth- 
ods lies in the fact that in the first case 
the grand jury is the body in which 
final discretion is vested, and in the 
second the prosecuting attorney, to 
determine whether a particular person 
shall be prosecuted for a crime. In 
1884 the Supreme Court of the United 
States decided that the use of the in- 
formation in felony cases “is due proc- 
ess of law and violates none of the 
constitutional rights of the accused.”’? 
This decision, of course, relates only to 
the guarantees of the Federal constitu- 
tion. In some of the state constitu- 
tions it is still expressly provided that 
the prosecution of felony cases shall be 
only upon indictment. In an increas- 
ing number of states, however, the 
shorter, simpler, more convenient and 


? Hurtado v. California (1884), 110 U. S. 516, 
28 L. Ed. 292,48.C.R.111,202 


less expensive method of procedure is 
being adopted. In twelve states by 
constitutional provision, prosecution 
in felony cases upon information is 
expressly permitted. Where the in- 
formation has been permitted to be 
used as an alternative to the indict- 
ment, it has been found in practice that 
the information has been substituted 
in large part for the indictment.’ In 
seven other states, in the absence of 
constitutional prohibition, the use of 
the information has been developed 
without express constitutional author- 
ization. In Indiana the legislature has 
provided for the initiation of prosecu- 
tion upon affidavit signed by the prose- 
cuting attorney without even a pre- 
cedent preliminary hearing. 


Tue Passinc ofr THE GRAND JURY 


As a matter of fact, the grand jury, 
itself, no longer serves the purpose for 
which it was originally intended, 
namely, a secret inquisition. It has 
become impossible to use such an un- 
wieldy agency as an investigating and 
fact-discovering body.‘ The police 
and the prosecutor have taken over 
those functions. It has apparently 
become impossible, if it ever was possi- 
ble, to keep secret the proceedings of 
the grand jury. The reputation of the 
individual is probably better protected 
where the matter is in the control of the 
prosecutor’s office than where the pro- 
ceedings of the grand jury are broad- 
cast to the world each day in the news- 
papers. The abandonment of the idea 
of secrecy in present-day conceptions 
of the grand jury is evidenced by legis- 
lative enactments in some states pro- 
viding that stenographic reports shall 
be taken of testimony produced before 


’“Tnformations or Indictments in Felony 
Cases,” Vol. 8, Minnesota Law Rev., pp. 379-408. 
¢ Attention should be called to the New York 
Grand Jurors Association which maintains a 


research staff and publishes a monthly bulletin. 
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grand juries and copies thereof fur- 
nished to indicted persons. The most 
important remaining function of the 
grand jury, for which it is being re- 
tained even in states which now use the 
information in large part, is the secret 
investigation of important cases where 
the trustworthiness of public officials 
is in doubt or where powerful political 
influences are operating to prevent a 
proper administration of justice. In 
such cases the usefulness of the grand 
jury may very well be defeated by re- 
quiring that transcripts of testimony 


be made. 


CHANGES IN TRIAL Jury SysTEM 


Another so-called palladium of our 
liberties, the petty or trial jury, has 
been drawing an increasing attack dur- 
ing the past quarter century. Many 
people have urged the abolition of the 
jury system, and the substitution of a 
small body of trained officers to deter- 
mine questions of fact which are now 
determined by trial juries. During 
the last few years the use of the jury 
has been considerably limited. In 
misdemeanor cases, which in number, 
at least, constitute a large part of all 
criminal cases, its use has been aban- 
doned, in many jurisdictions, to a con- 
siderable extent. The occasional, lei- 
surely trial in the court of the justice 
of the peace before a jury of leisurely 
country folk, has become in modern 
city life one of a series of rapid-fire, 
summary proceedings handled with all 
the expedition and careless observance 
of proprieties of a bargain basement 
sale. Consideration of the question 
whether or not this change constitutes 
progress is almost beside the point. 
In view of present-day conditions it has 
become a practical necessity. It has 
established itself, apparently without 
popular protest, and seems to be work- 
ing out satisfactorily. 

In the trial of felony cases, the use of 


Tue ANNALS OF THE AMERICAN ACADEMY 


the jury has been more jealously 
guarded. In some states it is still in. 
sisted that a defendant cannot waive 
his right to trial by jury except by 
pleading guilty. In Maryland, on the 
other hand, a large percentage of felony 
cases are tried without juries upon 
waiver by defendants. In Michigan 
the rule was recently changed by legis- 
lation to permit such waivers.’ We 
may expect further changes in this 
respect in the near future. The in- 
creasing pressures of modern life, and 
the increasing protest against the un- 
certainty of jury verdicts seems to re- 
quire a simpler method of determining 
fact issues. The unwillingness of many 
competent persons to serve on trial 
juries has resulted in an ever lengthen- 
ing list of classes exempt from jury 
service.® 

In a number of states further inno- 
vations in jury trial methods have been 
introduced which would be as shocking 
to the old common law lawyer as would 
be the complete abolition of the system. 
For instance, women have been gen- 
erally accepted as eligible for jury serv- 
ice. The few preliminary studies 
which have been made seem to indicate 


5 State v. Smith (1924), 184 Wis. 664, 200 
N. W. 638, 3 Wis. Law Rev., 187. 

*James M. Hepbron, Managing Director, 
Baltimore Criminal Justice Commission, Pro- 
ceedings of Conference of National Crime Com- 
mission (Washington, 1927), p. 207; State v. 
Dobbs (1925), 148 Md. 34, 129 Atl. 275, 11 
Cornell Law Quart. 89. 

7 Michigan, Public Acts, 1927, p. 284. 

8 The 1927 legislatures added the following 
exemptions: Arizona: editors of newspapers, 
school teachers and other school employees, 
druggists, undertakers, telegraph operators, rail- 
road station agents, conductors and engineers of 
railroad companies, express agents and express 
messengers, Ariz. Laws, Chap. 5; Alabama: rural 
and city and town mail carriers, Ala. Laws, 
Chap. 108; Illinois: veterinarians, Ill. Laws, p. 
590; Oregon: telegraph operators, Oregon Laws, 
Chap. 84. The complete lists should be studied in 
order to appreciate the extent of exemptions now 


existing. 
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that this has been a progressive step. 
It is to be hoped that further re- 
search may be made to determine this 
question more definitely. In a few 
states provision has been made for the 
use of alternate jurors who sit with the 
regular jurors throughout the trial, and 
who in case of the illness or death of 
regular jurors, then become members 


of the jury. The purpose of this inno- 
vation is to prevent mistrials. It is 
obviously a sound procedure. In a 


few states the interrogation of venire- 
men and the selection of juries has been 
taken out of the hands of the trial law- 
yers and entrusted to the trial judges. 
The results have been good, juries 
being selected and sworn in, in some 
instances, under the new method in 
only a few minutes, where under the old 
method days or even weeks have been 
consumed in this preliminary proce- 
dural step. 

Practically no improvement has been 
made in the instructing of juries. Ina 
few instances trial judges have of their 
own accord conducted classes designed 
to inform veniremen of their duties if 
and when chosen as jurors. The for- 
mal instructions to jurors are still pre- 
pared and given in lawyer’s language, 
necessarily largely incomprehensible to 
the people who are supposed to use 
them. ‘This is a field in which careful 
research work needs to be done. 


EXPEDITING THE TRIAL PROCESS 


Within the field of procedare gener- 
ally many minor changes have been 
made. The end usually sought by 
these changes is the expedition of the 
trial process. So we find many provi- 
sions shortening the time within which 
various procedural steps may be taken, 
as, for instance, the holding of the pre- 
liminary hearing, the filing of the in- 
formation, the setting of the case for 
trial, the motion for a new trial, the 
notice of appeal, the taking of the ap- 


peal, the filing of the transcript on 
appeal, the filing of briefs. on 
+ 

Tue Triat JupGE 

The capacity and integrity of the 
trial judge have become pivotal con- 
siderations in proposed changes in 
criminal procedure. Fear of his lack 
of capacity and fear of his politically 
controlled judgments have made legis- 
ilatures reluctant to extend his dis- 
cretionary powers. Frequent compar- 
isons are made of English and American 
procedures. Frequent suggestions are 
made that procedural methods in vogue 
in England should be adopted here. 
The usual effective answer is that such 
changes would place too much power 
in the hands of incompetent trial judges. 
The assumption seems to be that in- 
competent judges are inevitable and 
that changes must wait upon a changed 
judicial personnel which is in itself 
impossible. In state courts the trial 
judge has become more and more an 
umpire, refereeing a skillfully coached 
game between contending lawyers and 
witnesses. Determined efforts are 
being made to break down the power 
of trial judges in federal courts, where 
up to the present time much wider 


discretionary power has been vested. pa. 


Tue INTRODUCTION OF EVIDENCE 


Few important changes have been 
made in the laws governing the intro- 
duction of evidence in criminal cases. 
Frequent suggestions have been made 
for removing the privilege of the de- 
fendant not to testify, but they have 
borne little fruit. In a few instances 
legislatures have extended the power 
of the court and the prosecuting at- 
torney to comment upon the defend- 
ant’s failure to testify. The long-con- 
tinued demand for improved methods 
of introducing and using opinion evi- 
dence, popularly called “expert testi- 
mony,” has been largely unanswered. 
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A few tentative efforts have been made 
by providing for the calling of experts 
by the court. A joint committee of the 
American Bar Association and the 
American Psychiatric Association is 
now at work on one phase of the prob- 
lem. her groups are similarly en- 
gaged on other phases of the problem. 
The impatience of non-lawyer members 
of society with our present involved and 
difficult rules is reflected by the aban- 
donment of many formal rules in the 
procedures of administrative bodies, 
such as the various railroad commis- 
sions, public utility commissions and 
industrial accident commissions. A 
similar result has been obtained in the 
development of new procedures in 
juvenile courts. 


Tue Insanity DEFENSE 


One of the most discussed phases of 
criminal procedure is that of the in- 
sanity defense. The courts are badly 
divided on the question of what con- 
stitute proper legal tests of insanity. 
The psychiatrists insist that it is a 
matter which is not susceptible of de- 
termination upon a basis of legal tests. 
They urge that the issue be taken away 
from juries and decided by experts. 
The greatest difficulty to be sur- 
mounted lies in the fact that insanity 
disproves the existence of criminal 
intent which is an essential element of 
crime. The defendant is entitled to a 
jury trial of the issue of guilt or inno- 
cence and this issue depends on the 
presence or absence of criminal intent. 

In a few states attempts have been 
made to solve the problem by separat- 
ing the issue of insanity and the other 
issues. By requiring a separate plea 


of insanity and providing that it shall 
be tried separately, it is hoped that the 
confusion which is now caused by a 
joint trial of both issues may be avoided. 
The problem, however, is much larger 
than is suggested by these attempted 
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The larger problem is dis- 
cussed in another article in this series 
so will not be developed further in this 
one. 


solutions. 


PROCEDURE ON APPEAL 4 


Some progress has been made in 
connection with appeals in criminal 
cases. The time involved has been 
cut down to some extent; the record on 
appeal has been simplified and rever- 
sals for immaterial technical errors have 
been considerably reduced. Appeals 
by the state are now allowed in a num- 
ber of jurisdictions, although the state 
is usually limited to appeals on ques- 
tions of law which, even though suc- 
cessful, do not have the effect of bring- 
ing accused persons back for trial.° 


JUVENILE AND Courts or DomEstic 
RELATIONS 


One of the most outstanding im- 
provements in the field of criminal 
procedure has come with the develop- 
ment of the juvenile court. This is 
also peculiarly a phenomenon of the 
last quartercentury.'° The philosophy 
of the juvenile court idea rejects the 
concept of crime as applied to the 
juvenile offender and insists upon an 
entirely new procedure. As a result, 
it is perhaps improper to refer to the 
new procedure as criminal procedure. 
However, the changes which have been 
made are at least suggestive of weak- 
nesses in the old procedure and pro- 
phetic of future changes. When we 
stop to consider that juvenile court 
procedure has, to a large extent, elim- 
inated trial by jury and the formal 
rules of evidence, the sweeping change 
which has been made is clearly appar- 
ent. What results is an administra- 
tive rather than a judicial procedure. 

*“ Appeals by the State in Criminal Cases,” 
Vol. 36, Yale Law Journal, 486-512. 


1 Herbert H. Lou, “Juvenile Courts in the 
United States,” p. 13, et seq. 7 


| 


| : 
| | | | | | 
= 
cy 
i 
ola 
Rig 
Vg 


‘GENERAL PROGRESS IN CRIMINAL PROCEDURE 


Many suggestions have been made for 
an extension of the juvenile court 
methods, and in a few instances, such 
as the so-called Family Court or Court 
of Domestic Relations of New York 
City, Chicago, Cincinnati, Boston and 
Philadelphia, there has appeared a 
tendency toward such an extension." 
One of the most valuable features of the 
juvenile court is the use of psychiatric, 
medical, and other techniques, to deter- 
mine the nature and cause of delin- 
quency and to suggest intelligent 
treatment. This assumes a study of 
the offender as a problem case, rather 
than a study of a limited fact situation 
to determine whether the accused com- 
mitted a certain prohibited act. There 
is no sound reason why the same 
method should not be used in the case 
of the adult offender, even though the 
issue of guilt or innocence be retained 
and tried by a judicial procedure. 
Sooner or later the same method will 
be adopted and integrated with our 
present judicial procedure in the crim- 
inal courts generally. z 


PROBATION 


The recent very great increase in the 
use of probation is in itself a recogni- 
tion of the desirability of the juvenile 
court method. At the present time it is 
being very loosely administered, largely 
as a result of conflicts between judicial 
and administrative Methods. This 
subject is discussed in another article 
in this series and will not be further 
elaborated at this point. 


Tue CoMPROMISE OF CRIMINAL CASES 


Recent years have seen an astound- 
ing increase in the compromising of 


" Charles Zunser, “The Domestic Relations 
Courts,” ANNALS of the Am. Acad. of Pol. and 
Soc. Sci., Vol. CXXIV, pp. 114-125 (March, 


criminal cases by police officers and 
prosecutors.“ The extent to which 
pleas of guilty to lesser offenses are 
accepted in order to avoid prosecution 
and conviction is being revealed by 
crime surveys. Whether or not this 
is “progress” can, as yet, hardly be 
stated. That it is susceptible of gross 
abuse cannot be denied; that it is apt 
to result to the advantage of rich or 
powerful men and to the disadvantage 
of poor men is equally apparent. On 
the other hand, it cannot be denied that 
some substitute method of disposing of 
criminal cases is essential. Judicial 
determination of misdemeanor cases 
has been largely abandoned. _Insist- 
ence upon judicial determination of 
felony cases has produced a widespread 
system of compromise. Out of it will 
probably come an administrative 
method of adjustment, modeled on the 
general principles of juvenile court 
procedure. 


ORGANIZATIONS AND ACTIVITIES 


The great interest of the present day 
in the administration of criminal 
justice is evidenced by the number of 
organizations which have undertaken 
the improvement of present methods. 
Crime commissions or committees de- 
signed to improve criminal procedure 
have sprung up in a number of states, 
some of a voluntary character, some 
appointed by governors, some created 
by legislatures. State session laws 
reveal a large grist of legislation.“ In 
California alone fifty-five changes in 
criminal procedure were made by the 
1927 legislature. This count does not 


2“ The Compromise of Criminal Cases,” Vol. 
I, Southern California Law Review, pp. 1-32; “A 
Judge’s Attitude Toward the Compromise of 
Criminal Cases, Vol. I, Southern California Law 
Review, pp. 151-158. 

8 “ Activities of Bar Associations and Legisla- 
tures in Connection with Criminal Law Reform,” 
Vol. 18, Jour. of Crim. Law and Crim., pp. 378- 
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include a number of repealed sections. 
The National Association of Legal Aid 
_ Organizations is largely responsible for 
the spread of the movement to provide 
_-yvoluntary or public defenders.“ The 
Commissioners on Uniform State Laws 
have contributed a uniform act for the 
extradition of persons charged with 
crime,” and this act has already met 
with approval in three states." 


“See symposium upon the subject in Vol. 
XIV, Annars of Am. Acad. of Pol. and Soc. 
ss Sei. for March, 1926. 

ae 1% Handbook of the National Conference of 
Commissioners on Uniform State Laws, 1926, 
pp. 585-600. 

1% 1927 Laws: Idaho, Chap. 29; Pennsylvania, 


Po Chap. 195; Utah, Chap. 61. ii 
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Mopet Cope or CRIMINAL PRocEDURE 


The most promising piece of work 
yet undertaken is that of the American 
Law Institute in the preparation of a 
model code of criminal procedure. 
Dean William E. Mikell and Professor 
Edwin R. Keedy, both of the School of 
Law of the University of Pennsylvania, 
are the draftsmen of this code. They 
are being assisted by an advisory com- 
mittee composed of judges, lawyers 
and law professors. The work is being 
done with great care. None of it is yet 
ready to be submitted to the public, 
although several chapters will be ready 
for submission to the Council of the 
Institute at its next annual meeting. 
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T eight o’clock on the morning of 
February 21, 1431, there was 
assembled in the Chapel Royal of the 
Castle of Rouen a court consisting of 
a bishop and forty-two assessors intent 
upon the prosecution of a case against 
a young girl, Joan of Arc. Historians 
agree that there was little disposition 
to acquit the accused and the records 
of the questions and answers indicate 
that all the subtilty of the learned 
Doctors of Law was directed to entrap- 
ping her into statements, or confes- 
sions, from which her guilt might be 
decreed. 

For our purposes the significant 
fact about the trial is that she appeared 
without counsel. Lohier, a celebrated 
legal authority of the time, gave his 
opinion that the trial was a nullity 
because no counsel was allowed the 
defense. It appears that according to 
the Directorum Inquisitorum, the de- 
cretal on the treatment of heretics 
empowered the judge of the inquisition 
acting conjointly with the advocate to 
dispense with counsel for the accused.! 

It also appears that at this trial the 
judges were so afraid that Lohier 
would invoke the assistance of the 
Pope at Rome to declare the trial a 
nullity that almost at the end of the 
trial the prisoner was asked if she 
desired counsel. She replied, as per- 
haps was natural at that stage of the 
affair, “As to the counsel you offer me, 
I thank you too, but I have no inten- 
tion of departing from the counsel of 
God.” ? 

'“Jeanne d’Arc,” by T. Douglas Murray, 
McClure Phillips & Company, 1902, p. 339, Ap- 
pendix, Introductory Note to the trial. 

?“Joan of Arc,” by C. M. Stevens, Cupples & 
Leon Company, 1918, p.230. 
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The verdict of history on the trial __ 
has been that it was unfair. es 

Two and a half centuries later in 
Rome Count Guido Franceschini mur- _ 
dered his wife, Pompilia, and her | 
parents, Pietro and Violante Com- 
parini. His justification lay in the 
fact that the wife had either eloped 
with, or been seduced by, one Capon- 
sacchi. Browning’s version of this 
story has been revised by “The Old 
Yellow Book” of Judge Gest,’ and in 
the light of the facts we see a petty — 
family quarrel ending in a murder 
and the subsequent trial of the mur- 
derer in January, 1698. 

For our purposes it is interesting to 
note that at this trial Guido, who was 
a much less heroic and saintly figure 
than Joan of Arc, was defended by 
the procurator and the advocate of the 
poor. The trial was according to the 
Roman civil law. Judge Gest tells 
us with reference to the defense by 
public officials of persons accused of 
crime :* 

This aid was provided by law. The 
duty was indeed incumbent upon every 
advocate where the public office did not 
exist or was vacant; to refuse this aid was 
in the opinion of some theologians a mortal 
sin, and in this life was ground for what we 
should call disbarment. 


As one reads Judge Gest’s book one 
is impressed with the fact that here 
was a fair trial and that even though 
the accused was found guilty he had 
every assistance which the law and 
extremely capable counsel could afford 
him. 

*“The Old Yellow Book,” by John Marshall 
Gest, Chipman Law Publishing Company, Bos- 
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Any discussion of the defender in 
criminal cases is necessarily predicated 
upon the difference in the fairness of 
trial in the two illustrations just given. 
Here were two persons, each accused 
of serious offenses. Each trial resulted 
in a conviction and execution of 
sentence of death. Yet in one case 
by decree of court it was established 
twenty years later that an injustice 
had been done. In the other case the 
trial was fair. Some countries have 
become accustomed to the principle 
that a fair trial is one in which the 
accused is represented adequately by 
counsel. In other countries the crimi- 
nal trials, although conducted in a far 
different spirit, provide no more aid 
to the accused than was the case with 
Joan of Arc in the year 1431. Whether 
or not the ultimate desideratum of 
a fair trial is achieved depends upon 
criminal procedure—the mechanics of 
the trial. 


ProGress or CRIMINAL PRocEDURE 


It will be profitable to consider 
briefly the general progress that this 
idea has made in criminal procedure. 
Sir Frederick Pollock® has this to say 
about the stages in the progress of 
criminal procedure: 


First, revenge approved as no more than 
adequate, or disapproved as excessive, by 
rough public opinion, and, even when 
deemed legitimate, constantly leading to 
reprisals and fresh feuds; next, revenge 
limited by customary rules and tempered 
by the alternative of accepting compensa- 
tion of a fitting amount; then a rule com- 
pelling the injured party, or his kindred if 
he was slain, to be content with compensa- 
tion on a proper scale if duly tendered and 
secured; then the addition of punishment, 
or substitution of punishment for com- 
pensation, turning the avenger into a 
prosecutor who must hand over the business 


5 Harvard Law Review, November, 1899, Sir 
_ Frederick Pollock, p. 177, “The King’s Peace in 
the Middle Ages.” 
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of execution to public authority; finally 
the staying of the private avenger’s hand 
and the repression of crime by direct 
application of the power at the disposal of 
the state. 


What strikes us as_ particularly 
interesting in this country is the fact 
that criminal procedure on the con- 
tinent developed in one fashion while 
criminal procedure in England devel- 
oped another way, and that apparently 
there are present in our modern system 
in the United States elements from 
both English and continental sources. 


Pusiic ConTROL 


The public control of prosecution 
and defense in criminal cases developed 
slowly in Anglo-Saxon countries, pos- 
sibly because of the vitality of the jury 
trial. In England down to the last 
fifty years® there was no public pros- 
ecutor. The Attorney General repre- 
sented the King, but other prosecutions 
were almost always at the hands of the 
injured party who hired his own at- 
torneys to prosecute. The case was 
very much like a civil case. 

As a practical matter even today the 
prosecutions rest largely upon the 
police officer, or the magistrate’s 
clerk.’ There is evidence that as late 
as 1825 an inquest jury was called upon 
to provide the sinews of the prosecu- 
tion for certain kinds of offenses, at 
least in the city of London.* 

Today in England there is a Director 
of Public Prosecutions who is assigned 
by the Attorney General to supervise 
criminal proceedings, but his main task 
consists of giving advice and assistance 
to either officers of police, clerks to 
justices and other persons, whether 


* Statute of 42 and 43, Victoria, Ch. 42, S. 2, 
1879, established the Public Prosecutor. 

7 The Law Magazine and Law Review, No. 15, 
Second Series, 1863, p. 347, “‘ Criminal Procedure 
and Public Prosecutors.” 

§ “Inquest Jurymen,” by Joseph Newell, 1825. 
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“NOTES ON THE 
officers or not, concerned in any 
criminal proceedings.° 

Under a system of this kind where 
there was substantially no public 
prosecutor the idea of public counsel 
for the defense might not have been 
impressed very strongly on peoples’ 
minds. And yet so strong was the 
desire for fair play that we find a well 
developed progress in favor of giving 
the accused opportunity to defend him- 
self even in cases of grave importance. 
This development under English law 
may be summarized. 

Under the Treason Act of 1695 
counsel were allowed defendants. This 
right was further extended by the 
Trials for Felony Act of 1836. The 
Criminal Prosecution Act of 1865 and 
even more so the Criminal Costs Act 
of 1908 advanced the situation. The 
culmination of the progress in this 
direction is to be noted in the Poor 
Prisoners’ Defense Act of 1903 '° where 
the prisoner becomes entitled to have a 
solicitor and counsel assigned to him at 
public expense." 

In 1904 rules were made by the 
Attorney General for the poor persons’ 
defense and these rules were further 
revised by an Act presented May 9, 
1921, which failed to pass.” Under 
the general reform should be included 
the Criminal Evidence Act of 1898 
and the Court of Criminal Appeal Act 
of 1907." 


FrencH ProcepDURE 
In contrast to the English procedure 
the French idea crystallized much 


*“The Laws of England,” by Halsbury, Vol. 
IX, pp. 292, paragraphs 602, 603, and 313. See 
also 52 Legal Observer 367 (1856) for discussion 
of situation and plan for a public prosecutor. 

107 Edward VII, C. 23, S. 1. 

1 See Halsbury, supra, and at pp. 352, 371,373. 

12 Report of Committee on Public Defenders of 
the Canadian Bar Association presented at Que- 
bee, July 6, 7, 1924. 

“The Law and the Poor,” by Sir Edward 


DEFENDER IN CRIMINAL CASES” 


earlier. The public prosecutor came _ 
to light in the thirteen hundreds © 
deriving his power first as a king’s 
procurator, or a procurator fiscal of the 
lords. At that time the principle of 
representation in courts of law was not 
recognized. 
Shortly thereafter the procedure _ 
developed to the point at which there => 
were two methods of trial: the “ordi- __ 
nary” and the “extraordinary.” The 
“ordinary”’ trial took place in public, 
did not employ torture, and allowed — 
the accused an unfettered defense. — 
Extraordinary procedure involved tor- | 
ture, secrecy, and the limitation of the 
defense. In the struggle between the __ 
King and the church, and the King and 
lords, the accusatory method became © 
very popular, and with it the “extra- 
ordinary” methods of trial Even 
this method for a longtime allowedthe 
accused to defend himself, or to have 
others defend him.” 
Beginning with the fourteenth cen- _ 
tury the rights of the accused were © 
somewhat limited, but he still had the : 
right of counsel. The Ordinance of 
1539 prohibited counsel (Article 162) _ 
and the judge became the interrogator _ 
while the public prosecutor superseded _ 
the private prosecutor. The great 
Ordinance of 1670 appeared to estab- 
lish this system of trial as a permanent 
one, but beginning with the seventeen 
hundreds there came a demand for fair 
play in the trial of cases which resulted 
in amendments to the Ordinance of 
1670." 
In 1789 the representatives elected 
from the various parts of France for the 
Assembly of the States General brought 
with them portfolios, or cahiers,— 
4“ The History of Continental Criminal Pro- 
cedure,” Vol. V, Esmein, The Continental Legal 
History Series, p. 114. 
6 Ibid., p. 151, et seq. 
16“ The History of Continental Criminal Pro- 
cedure,” Vol. V, Esmein, The Continental Legal 
History Series, p.908. 
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instructions from the citizens to their 
representatives. Among these appear 
provisions that the accused should be 
allowed the aid of counsel, that the 
judicial defender should be assigned at 
the beginning of the criminal action, 
or during its course. The Decree of 
1789 confirmed the publicity of the 
procedure and the aid of counsel. The 
judge was given colleagues who per- 
sonified the public and took the place 
of counsel. The law provided that if 
the accused is not able to have counsel 
of his own the judge will appoint one 
for him on pain of nullity. The ac- 
cused, even when absent, could be 
represented by his counsel who could 
speak and lodge pleas in his defense.’ 
For a time thereafter men’s minds 
went to the English procedure as their 
model and in developing the jury 
system they seemed to have forgotten 
temporarily both the public prosecutor 
and the defender, but the Code of 1808 
contains the provision, Article 294, 
“The President ought to warn him 
that he has the right to contest the 
validity of the decree of ‘renvoi’ before 
the court of cessation, ask him if he has 
chosen a counsel for his defense, and, if 
need be, assign him one officially.” ' 
The law of January 30, 1851, pro- 
vided for a defense counsel before the 
Court of Correctional Police and 
indicated the necessity of supplying 
counsel to the accused even though he 
could not pay for it.'® 


DEVELOPMENT IN THE U. S. 


This rough, and admittedly inade- 
quate, survey of the development of 
the public prosecutor and the public 
defense brings us to the present time. 
The public prosecutor exists under our 
Federal Government and under the 


_ 1™“The History of Continental Criminal Pro- 
cedure,” Vol. V, Esmein, The Continental Legal 

History Series, pp. 404 and 406. 

18 Jbid., p. 511. 

19 Tbid., p. 537. 
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government of all our states although 
his title may vary somewhat. There 
has been a curious reluctance to work 
out the defender organization although 
the models from which our system 
arose indicate its desirability, and we 
might say, its inevitability. It is 
interesting to note, for instance, that 
the system of defense was in effect 
from early days in Scotland,?° and 
there are evidences of it under the laws 
of various nations.” 

When the accused can afford counsel 
the machinery works fairly well. When 
the accused cannot afford counsel 
then the trial is unfair, unless such 
counsel is supplied without cost. 

When we consider the growth of 
criminal procedure in this country it is, 
of course, clear that the settlers brought 
their ideas with them from the mother 
country. The English model super- 
seded the others in the colonial period. 
The primary concern seems to have 
been the prosecution. 

In this respect we apparently adopted 
something of the French and something 
of the English manner of trial. 

Attorney Generals of the English 
type were well known in this country 
even in the early days, but it does not 
appear clearly just what their jurisdic- 
tion was.” 

The most natural point at which to 
look for striking developments would 
be in connection with the establish- 
ment of the federal judicial system 
after the adoption of the Constitution 
in 1789. 

2° Keedy, “Criminal Procedure in Scotland,” 
American Institute of Criminal Law and Crim- 
inology Bulletin, No. XI (1913), p.11. “‘Justice 
and the Poor in England,” by F. C. G. Gurney- 
Champion, p. 168, George Routledge & Sons 
(1925). But compare Judge Parry, “The Law 
and the Poor,”’ p. 190. 

“The Public Defender,” by Goldman, 
Knickerbocker Press, New York, 1919, p. 9, 
et seq. 

22 Report of the Crimes Survey Committee of 
the Law Association of Philadelphia, 1926, p. 85. 
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On September 21, 1789,” there was 

by Congress an Act “to estab- 
lish the Judicial Courts of the United 
States.” Section 35 of that Act makes 
three distinct provisions: 

(1) “That in all the courts of the 
United States the parties may plead 
and manage their own causes per- 
sonally or by the assistance of such 
counsel or attorneys at law as by the 
rules of the said courts respectively 
shall be permitted to manage and 
conduct cases therein.” 

This has the earmarks of the English 
system with the added assurance 
indicated in some of William Penn’s 
statements. 

(2) “‘And there shall be appointed in 
each district a meet person learned in 
the law to act as attorney for the 
United States in such district, who 
shall be sworn or affirmed to the faith- 
ful execution of his office, whose duty 
it shall be to prosecute in such district 
all delinquents for crimes and offenses 
cognizable under the authority of the 
United States and all civil actions in 
which the United States shall be con- 
cerned except before the Supreme 
Court in the district in which such 
court shall be holden.” 

(3) The last part of the section 
establishes the office of Attorney 
General. 

The district attorney thus estab- 
lished is at once seen to be different in 
some respects from the Attorney 
General known to English law. 

“Under the Common Law, as stated 
in Blackstone’s Commentaries, Book 
IV, Sec. 309, the powers of the At- 
torney General as is claimed for the 
district attorney, seem to have been 
limited to those cases where its exercise 
was absolutely necessary to the preser- 
vation of the authority of the sover- 
eign.” (Com. vs. English, 11 Phila- 
delphia Reports, 439.) 

%3 Approved September 24, 1789. 


Indiana in 1824 (State 
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The model, or source, of this idea of 
the district attorney whose duty it is 
to “prosecute . . . all delinquents for 
crimes and offenses,” is not entirely 
clear. 

There are at least three hypotheses. 
It seems likely that a part of the duties 
of the office came from continental 
models, particularly those of France 
with which many public men in Amer- 
ica were undoubtedly familiar. 

A second hypothesis suggests the 
personal influence of Oliver Ellsworth, 
to whom credit is given for framing 
the judiciary bill. Brown’s “Life of 
Ellsworth” (page 51) records that 
from 1777 to 1785 Ellsworth served as 
State’s Attorney for Hartford County, 
Connecticut. It is possible that his 
personal experiences in this position 
brought home to him the desirability 
of a more specific statement as to the 
duties of a district attorney whether he 
represents a county or otherwise. 

The case of Fletcher vs. Merrimac Co. 
(71 N. H. 96 (1901)), while it discusses 
New Hampshire rather than Connecti- 
cut law, seems to bear out the idea that 
a New England county attorney had 
from the first some prosecution work. 
But even here the court remarks that 
it was not until 1842 that an attempt 
was made to define the duties of the 
Attorney General in the words, “The 
Attorney General shall prosecute all 
indictments and informations ... ,” 
etc. 

The third hypothesis is that the 
duties of the Attorney General and his 
deputies were admittedly vague and 
time brought greater demands for the 
prosecution of offenses until public 
opinion required a specific statement of 
duties in this regard. Certainly the 
duties of district attorney or prose- 
cuting attorney implying a public 
prosecutor of crimes made its way 
slowly. It was known by statute in 


vs. Ellis, 184 
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respects. 
assume that the growth of a public 


Ind. 307, 1915-16); by the Constitu- 
tion of 1851 in Maryland (Hawkins vs. 
State, 81 Md. 306, 1895) by a statute in 
Pennsylvania in 1850 (Act of May 8, 
1850, P. L. 654). Prior to that time 
the Attorney General and deputy 
attorney generals appear to have dis- 
charged some of the duties. It is 
likely, however, that the prosecution of 
crimes soon became in this country a 
well recognized public duty. 

The whole subject of the growth of 
the public prosecutor requires greater 
study than is possible here. From 


_ whatever sources it arose it certainly 
_ developed and is now more like the 


French than the English system in 
It seems reasonable to 


defender would follow rather than 
precede that of a public prosecutor. 
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The progress of the idea of the De- 
fender in criminal cases in this country 
has been, as is the case of so many of 


our institutions, from principle to 


7 practice, and through trial and error to 


a machinery which in practice works 
well. That this machinery is not as 
yet universally accepted makes it all 
the more interesting. 

The first step in this country was the 
enunciation of the principle of fairness. 

William Penn provided in 1696 in 
one of his various sets of instructions 
for the governing of his Province of 
Pennsylvania that “all criminals shall 
have the same provision of witnesses 
and counsel as their prosecutors.” 

In 1787 the Federal Constitution 
provided, Article 6 of the Amendments, 
“*in all criminal proceedings the accused 
shall enjoy the right . . . to have the 
assistance of counsel for his defense.” 

Following this, the various state 
constitutions provided for the accused 
right to counsel in terms similar to that 


of Pennsylvania, Art. I, Sec. 9: “In all 
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criminal prosecutions the accused hath 
a right to be heard by himself and his 
counsel.” * 


BEGINNING OF EXPERIMENTATION 


The second step in the progress of 
this idea was to provide a means of giv- 
ing practical effect to the principle. 
It is here that the experimentation 
began. People thought that the Bar 
would care for this work as a part of its 
professional duty. In one case (Cl) 
Commonwealth vs. Ramuno, 16 Dist. 
Rep. (Pa.) 449, quoting (Wayne Co. vs. 
Waller, 90 Pa. 99) counsel had been 
assigned to represent the accused and 
demanded compensation for his serv- 
ices. The court in refusing such com- 
pensation said that to make such pay- 


** Note the following provisions taken from 
Digest of State Constitutions, prepared by the 
Legislative Drafting Research Fund of Columbia 
University (1915), page 305: 

“Suitors may prosecute or defend cases per- 
sonally or by counsel. (Mich. II 12; Wis. VII 
20.) 

** All persons have right, in civil cases, to prose- 
cute or defend in person or by counsel. (Ala. I 
10; Ga. I Sec. 1 4; Miss. III 25; Utah I 11.) 

““ Accused to have assistance of counsel in his 
defense. (Ala. 16; Ariz. II 24; Ark. II 10; Cal. I 
13; Colo. II 16; Conn. 19; Del. 17; Fla. D. R. 11; 
Ga. I Sec. 1 5; Ida. I 13; Ind. 1 13; Ill. II 9; Iowa 
1 10; Kan. B. R. 10; Ky. 11; Me. 1 6; Md. D. R. 
21; Mass. Pt. I 12; Mich. II 19; Minn. I 6; Miss. 
III 26; Mo. II 22; Mont. III 16; Nebr. I 11; Nev. 
18; N. H. 115; N. J. 18; N. M. 1114; N. Y. 16; 
N. C. 111; N. D. 1 13; Ohio I 10; Okla. II 20; 
Ore. 1 11; Pa. 19; R. 1.110; S. C. 118; S. D. V1 
7; Tenn. I 9; Tex. I 10; Utah I 12; Wash. I 22; 
W. Va. III 14; Wis. I 7; Wyo. 1 10.) 

“ Any person has right to be heard by counsel 
in criminal cases. (Vt. I 10.) 

“Accused to have ‘such reasonable assist- 
ance,’”’ of counsel in prosecuting an appeal, as 
may be necessary. (Mich. II 19.) 

“* Accused to have opportunity to be present in 
person and with counsel at taking of deposition. 
(Ohio I 10.) 

“Accused to have right to appear in person 
and by counsel in taking depositions of witnesses; 
if he has no counsel judge to assign him one in 
that behalf only. (Colo. II 17.) 

“In capital cases accused has right to see 


counsel at proper seasons. (Del. I 12.)” 
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ment “would be a departure from a 
time-honored custom to the contrary, 
and it is not difficult to foresee the mis- 
chief to which it would lead. It is far 
better to let such cases rest on the 
foundation which has hitherto sus- 
tained them—human sympathy and a 
just sense of professional obligation. 
No poverty-stricken prisoner is ever 
likely to suffer for want of necessary 
professional or pecuniary aid.” 

George Sharswood, the great Chief 
Justice of Pennsylvania, in his “ Pro- 
fessional Ethics” (1869), page 153, 
expressed the same idea, but in a less 
positive manner when he said: 

It is to be hoped that the time will never 
come at this or any other bar in this coun- 
try, when a poor man with an honest cause, 
though without a fee, cannot obtain the 
services of honorable counsel in the pros- 
ecution or defense of his rights. 


There seems to have been at one 
time a pretty wide spread idea that the 
system whereby the court assigned 
counsel to represent the accused was 
the complete answer to the situation 
of a fair trial. 

In certain states the practice of as- 
signing counsel is still customary. 
In some laws no provision is made 
even for payment to such counsel.” 


* United States, Barnes’ Federal Code, 1919, 
Sec. 1438; Code of Alabama, 1923, Voi. II, Sec. 
5567; Revised Statutes of Arizona, 1913, Penal 
Code, Sec. 968; Arkansas, Crawford & Moses’ 
Statutes, 1921, Sec. 3051; Revised Code of Dela- 
ware, 1915, Sec. 3794; Clark’s Annotated Code 
of Georgia, 1914, Vol. VI, Penal, Sec. 8; Jones 
and Addington’s Annotated Statutes of Illinois, 
Vol. II, Sec. 4119; Smith-Hurd, Revised Statutes, 
1925, Criminal Code, Ch. 38, Sec. 730; Kansas, 
Revised Statutes, 1923, Secs. 62-1304; Kentucky 
—no law found, unless the Act of May 27, 1892, 
relating to costs, Sec. 884, applies; Louisiana, Re- 
vised Statutes, 1920, Wolf, Vol. I, Sec. 992; 
Mississippi, Hemingway's Annotated Code, 1917, 
Sec. 1239; Missouri, Revised Statutes of 1919, 
Sec. 3957; New Mexico, Codification, 1915, No. 
4467, Sec. 401; North Dakota, Compiled Laws 
of 1913, Vol. II, Sec. 10, 721; Oregon, Laws of 
1920, Olson, Vol. I, Sec. 1463; South Carolina, 


ON THE DEFENDER IN CRIMINAL CaAsES” 


The inadequacy of this situation to 
meet the actual needs is startlingly 
brought out only by an investigation 
as to the facts. 

In a recent (1926) survey made in 
Chicago, 1095 cases were examined and 
505 defendants, substantially 50 per 
cent of the number, were found not to 
be represented by counsel.” The 
courts examined were the Criminal 
Court of Cook County and the Munici- 
pal Court, and the cases were taken at 
random consecutively. 

While it is going pretty far to — 
a widespread need on the basis of one 
illustration there would seem to be © 
grounds for a fairly shrewd guess that | 
the practice of assigning counsel is — 
often honored by the breach rather 
than by the observance. We may set 
it down as likely that at the present 
day professional pride does not provide 
a solution in all cases, at least in our — 
large cities. This should not be taken — 
as a reflection on our bar. It merely 
indicates that times have changed and a=) 
new remedies are needed. ae 

The next step was to provide com- 
pensation for counsel thus assigned. a 
This, it was believed, would make at- 
tractive to members of the bar the duty 
of representing indigent defendants. : 


The laws of the states make very 
general prov ision on this score, par-— 
ticularly in capital cases. *” 


Code of 1912; Criminal Code, Ch. 4, Secs. = 
68, Ch. 5, Sec. 76; South Dakota, Revised Code, _ 
1919, Vol. I, Sec. 4410; Tennessee, Thompson's 

Shannon's Code, 1917, Secs. 7169-7170; 
Revised Criminal Statutes, 1925, Criminal Code, _ 
Art. 494; Utah, Compiled Laws of 1917, Sec. _ 
8871; Washington, Pierce’s Code, 1919, Vol. II, 
Sec. 0170; West Virginia, Barnes’ Code, 1928, 


26 Report of the ‘Legal Aid Committee of the — 
Pennsylvania Bar Association, 1927. snag! 
7In the following states the law provides _ 


specifically for the payment of counsel assigned — 
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_ In some states the protection is 
accorded to persons accused of felonies 
where capital punishment is not in- 
volved, as in the following: California, 
Colorado, Connecticut, Idaho, Iowa, 
Maryland, Minnesota, Montana, Ne- 
braska, Nevada, Ohio, Oklahoma, 
Rhode Island, Vermont, Virginia. 

In some states the law even provides 
paid assigned counsel to persons on 
trial for misdemeanors, as in the fol- 
lowing: California, Colorado, Idaho, 
Minnesota, Montana, Nevada, Okla- 
homa, Wisconsin. 


to represent poor persons accused of capital 
offenses: 

California, Deering’s Penal Code of 1923, Sec. 
987; Deering’s General Laws of California, 1923, 
Vol. I, Act of 1910; Colorado, Compiled Laws 
of 1921, Secs. 7117 and 7118; Connecticut, Public 
Acts, 1921, Ch. 129; Public Acts, 1923, Ch. 122; 
Florida, Revised General Statutes, 1920, Sec. 
6070; Idaho, Compiled Statutes, 1919, Vol. II, 
Secs. 8858-9; Indiana, Burns’ Annotated Stat- 
utes, 1926, Vol. I, Watson’s Revision No. 2248; 
Iowa, Code of 1924, Secs. 13,773, 13,774, 13,775; 
Maine, Revised Statutes, 1916, Ch. 186; Mary- 
land, Bagby’s Code, 1925, Art. 26, Secs. 7-8; 
Massachusetts, General Laws, 1921, Vol. II, Ch. 
277, Secs. 47 to 56, inc.; Michigan, Compiled 
Laws, 1915, Vol. III, Ch. 264, Secs. 15,623, 
15,911-14; Minnesota, General Statutes, 1923, 
Secs. 9957-63; Montana, Revised Code, 1921, 
Vol. IV, Secs. 11,886-7; Nebraska, Compiled 
Statutes, 1922, Secs. 10,105-6; Laws of 1919 and 
1921, Ch. 115. Nevada, Revised Laws of 1912, 
Div. 7085, Sec. 235; Div. 7540-1; New Hamp- 
shire, Public Laws, 1926, Vol. II, Ch. 368; New 
Jersey, Revision of 1898, Compiled Statutes of 
New Jersey, Vol. II, paragraph 1838, Sec. 56; 
New York, Gilbert’s Criminal Code, 1925, 
Criminal Procedure 308; Laws of 1893, Ch. 521; 
Laws of 1897, Ch. 427; North Carolina, Con- 
solidated Statutes, 1919, Vol. I, Ch. 12, Sec. 496; 
Consolidated Statutes, 1919, Vol. I, Secs. 4515- 
16; Ohio, General Code, Page & Adams, Vol. VI, 
Secs. 13,617-18; Oklahoma, Compiled Statutes, 
1921, Vol. I, Sec. 2929; Pennsylvania, West 
Publishing Company, Statutes, 1920, Secs. 8165- 
6; Rhode Island, General Laws 1923, 6363-4, 
Secs. 69-70; Vermont, General Laws, 1917, Ch. 
122, Secs. 2496, 2539, 2555, 2568; Virginia, Code 
of 1924, Ch. 136, Sec. 3518; Code of 1924, Sec. 
4970A; Wisconsin, Statutes, 1923, Vol. I, Trials, 
Chapter 357; Sec. 4718. 


Many people feel that this creates an 


ideal condition and that a fair trial js | not 
assured. In some places there has | camo 
been for some time the knowledge 
that even here was room for improve. | _. Un 
ment. One set of objections is based | * ®° 
on the type of attorney to whom cases | * ® 
were assigned in actual practice. must 
Mr. Pfeiffer, formerly counsel for | ™™- 
the Voluntary Defenders’ Committee | “P*! 
of the New York Legal Aid Society, Both 
states the reason why New York City, be se 
which had a system of paid assigned | * 5P* 
counsel, found it necessary to establish | inter 
a different machinery to care for the | sel s 
cases. He says: paid, 
Certainly the Voluntary Defenders’ and 
Committee, when it started, was based ques! 
upon a conviction that the situation in the | ‘4 
court of General Sessions in New York not | 
City was one where it was obvious, irrespec- | the I 
tive of any given case, that the administra. | nor 
tion of criminal justice was faulty. The even 
lawyer who was assigned to a case was a Ww 
man who, upon inspection, was not a some 
proper person to stand up and act as step 
counsel for a man accused of crime. In our have 
particular situation here, it was the opinion laa 
of practically every judge, of every public Nhe 
official, of the ex-assistant district attorneys fend 
who had tried cases in the court, that the 
system of assigned counsel, indiscriminately it 
assigning lawyers who were hangers on in Dutt 
the court of General Sessions—was er" 
totally inadequate.” 
This is one serious objection to the , 
system of assigned counsel. a Pu 
The other objection to the system 1923, 
even though the attorneys assigned %4, 1 
are paid for their work, arises from the te 
different attitude which many people dia, 
have toward persons accused of crime. Tolla 
This change may be briefly illustrated Wyn 
by the following statement as to the Vol. 
criminal: 
He used to be looked upon as possessed Com 


by the devil. Today he is regarded as an 10,1( 


28**Record of Proceedings at the Fourth An- 
nual Meeting of the National Association of 
Legal Aid Organizations,” pp. 26 and 27. 
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ectly constructed creature who can- 
not safely be left at large if his defects 
cannot be set right.** 


Under the modern point of view, it 
js not sufficient to find out whether 
or not the prisoner is guilty. We 
must also learn what is to be done with 
him. This depends upon facts and 
experience in dealing with these facts. 
Both the facts and experience cannot 
be secured adequately unless we have 
a special machinery for collecting and 
interpretingthem. The assigned coun- 
sel system, even though counsel are 
paid, provides no method of gathering 
and studying the facts beyond the 
question of guilt or innocence. Con- 
sequently under such a system it is 
not possible to check up and correct 
the mistakes of treatment of prisoners 
nor to learn much about the case 
even in a legal way. 

With such problems facing them 
some states have taken a further 
step. For the sake of efficiency they 
have consolidated the work into a 
single office known as the Public De- 
fender.*° 


*“Lycurgus,” by G. S. P. Haynes, E. P. 
Dutton & Co. (1926), p. 23. “‘ Need for Codper- 
ation between Lawyers and Psychiatrists in 
Dealing with Crime,” Journal American Bar 
Association, October, 1927, p. 551, by Dr. 
William A. White. 

*®In the following states the laws provide for 
a Public Defender: California, General Laws, 
1 1923, Vol. I, Deering, Act 1910 (approved May 
1 %, 1921, Stats. 1921, p. 354); Connecticut, Pub- 
lie Acts 1921, Ch. 129 (Special Session 1920. 
Established in Hartford, New Haven, New Lon- 
/ don, Fairfield, Windham, Litchfield, Middlesex, 
Tolland,—see “Public Defender,” by Kenneth 
Wynne, Journal Criminal Law and Criminology, 
; Vol. XVII, No. 3, November, 1926, p. 359); 

Minnesota, General Statutes, 1923, paragraph 

9957 (in operation in Minneapolis); Nebraska, 
Compiled Statutes, 1922, paragraphs 10,105, 

_ 10,106 (in operation in Omaha); Tennessee, 
Private Acts, 1917, Ch. 69 (in operation in Mem- 
phis); Virginia, Code of 1924, paragraph 4970a 
(reported in operation in Norfolk). 
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In New York and Chicago similar 4 


organizations exist.*! 

They are supported not by public 
funds but by private contributions and 
are therefore not public but private _ 
defenders. Their work is similar 
that of the public officials. 

This last machinery gives us a model 
by which to fill the need at present. — 
It insures a fair trial which is the __ 
essential thing. It also enables us to 52 pee 


learn something about criminal trials 
from people who are constantly en- i vs 
gaged in the work. To this extent 
it is a sort of laboratory where legal 
procedure may be examined and re-— - 
ported upon for the benefit of the 
community as well as the accused. ‘ 


Orrice or Pusiic DEFENDER 
One further step in progress may be 
noted. is li i 
more states in fairness to the accused, 
and because they want to know more 
about the so-called crime waves, will 
establish the office of Public Defender, © 
or Voluntary Defender. It is to be 
hoped that such an office will be kept 
out of politics. eae 
Other steps forward cannot con- 
fidently be predicted at present. It 
must not be assumed that the matter 
is solved for all time. Criminal pro- 
cedure will probably undergo vast — 
changes in the future. The defense 
of the accused must keep pace with — 
such changes. It would appear that 
the practical rule to follow is to see 
31 See Report of New York Legal Aid Society, 
1919, to date. See also “The Voluntary De- _ 
fender in Criminal Cases,” The Annals, Ameri- _ 
can Academy of Political and Social Science, Vol. ‘d 
CXXIV, March, 1926, p. 74. 

As to the Chicago Bureau see Annals of the 
James Nelson and Anna Louise Raymond Foun- 
dation for the Support of a Legal Clinic for the 
Poor, Bulletin No. 2, Northwestern University 
School of Law, Chicago. Note the use of law | he 
students. 

A voluntary organization has recently been es- ZN 
tablished in St. Louis. 


¥ 


that at all times the accused receives 
_ @ fair trial. Then we need anticipate 
_ no more martyrs who are monuments 
_to insufficient legal machinery. The 
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defender organization is an advance 
toward that continual approximation 
to justice which is all we mortals may 
expect to attain. 
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By D. J. McC 


AN 


M. A. Mar 
Medical Director, Pennsylvania Mental Hygiene 


N the law of contracts it is only 

necessary in order to make a valid 
bargain that a person have sufficient 
reason to understand the nature and 
effect of his act. He need not have 
average mental capacity. Mere weak- 
ness of mind or even defect bordering 
on imbecility is not in itself necessarily 
sufficient to make an agreement void- 
able. 

In the law of wills testamentary dis- 
| position of property can be effected by 
one mentally unsound if at the moment 
of making his last will he has what in 
law is considered a sound disposing 
mind, in that he is able to comprehend 
and appreciate without prompting the 
kind and extent of his property, the 
disposition to be made of it by the test- 
ament, the persons who are the natural 
objects of his bounty and affection and 
the significance and effect of his testa- 
mentary act. 

In cases of torts where a person in- 
flicts a civil injury and damage upon 
another through a legally wrongful act, 
not amounting to a criminal act in- 
sanity is no excuse in law. Insane 
persons are held responsible for dam- 
ages resulting from their tortious 
actions. 

In criminal law insanity is a disease 
or defect of the mind which renders an 
individual incapable of entertaining 
a criminal intent. In this paper con- 
sideration will be limited to insanity 
as it relates to the criminal law. 

In medicine insanity is a disease or a 
disorder of the mind which definitely 
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affects a person’s mental processes, __ ve 
thoughts, ideas, judgment and 
ior, rendering him incapable of a 
looking after himself and his interests 
and making him a menace to himself 
and to the community, in such measure 
as to justify a physician in committing 
him to an indefinite stay in a mental 
hospital. Insanity as a disease syn- 
drome must be studied from every 
angle. Personal, medical, family, so-— 
cial, school and occupational histories, bs 
the condition of the physical machine, 
the symptoms, the pathological con- 
ditions and the reactions of the individ- 
ual to the underlying disease and to his | 
environment must be carefully scru- 
tinized and weighed. Like tuberculo-_ 
sis or toxicology, it is a problem for the | 
medical mind, trained to consider — 
numerous facts, large groups of inter- Se 
dependent factors and the probabili- 

ties in each case in the light of past 
experience. 

Insanity can be understood only by | 
an intensive and persistent study of the 
insane individual himself. Careful and 
exhaustive study of medical books — 
alone will not give one a real under- — 
standing of insanity. Law books and é 
treatises, decisions and opinions as to 
what insanity is or should be will not 
shed substantial light upon the real ¥ 
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nature of the condition. eid 
Disease and poisons affect the intri- ‘a 
cate brain functions. The tune pro- 


duced by alcohol, opium, cocaine or any 
other chemical agent introduced from 
without, playing on the strings of this 
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delicate instrument, may be one of har- 
mony or discord, depending upon the 
physical damage done to the brain 
tissue and also upon the multitude of 
residual impressions implanted in the 
cells by instincts, shocks, pains and 
memories long since passed out of the 
field of consciousness. The mental 
picture in any condition, whether it be 
a mild conduct disorder, a threshold 
mental state or a fully developed psy- 
chosis, will depend upon the type of 
germ or toxic substance which gives 
rise to the abnormal mental and physi- 
cal phenomena and upon the type of 
cells and brain which the injurious 
agent has found ready for its trou- 
blemaking activities. With normal 
healthy cells the thought reactions are 
usually within the normal limits; with 
decadent or diseased cells the reactions 
will vary with the type of disease. 


INSANITY AS INTERPRETED BY Law 


The law has recognized the funda- 
mental general principle that a man 
who is so mentally diseased as to be 
morally irresponsible should not be held 
legally responsible and accountable. 
The profoundly mentally disturbed, the 
raving maniac and the “‘driveling idiot,” 
those bereft of all reason and choice, 
do not pay the penalty of the law for 
their transgressions. 

The state has the right and duty to 
take every reasonable measure and pre- 
caution for its own protection and for 
the safety, health and morals of its 
people. In the criminal law the rep- 
resentatives of the people have pre- 
scribed what men may do and may not 
do, based in the final analysis upon 
society’s conception of the general 
moral standards which all should ob- 
serve. These standards are more or 
less empirical, based upon the general 
knowledge and experience as to what is 
to be expected of a man in ordinary 
civil life and upon what is conceived 
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to be for the best interests of the people 
as a whole. The criminal law, both 
common and statutory, is therefor 
framed with reference to the ordinary 
or average man. He is presumed to 
have the capability of living up to the 
minimal standards of good conduet 
acceptable to society. The law, in 
taking this stand, therefore accepts the 
popular and general belief in human 
freedom and free will, the power to 
choose, to decide freely between the 
different courses of action open to one, 
Man is recognized as a purposive, de- 
liberative, reasoning and free being. 
He is expected to use his will power 
and reason to act in a manner accept- 
able to society. When he falls short 
of the prescribed standard by violating 
the law he is prima facie held to do so 
voluntarily and by intent. He must 
expect to suffer the legal consequences 
of his act, if apprehended and convicted 
of the crime. If he can show that for 
some reason or other, such as rea] mental 
disease, he did not have the necessary 
intent, that he was lacking in the power 
to exercise his free will and choice, he 
will be excused. The law, in a word, 
recognizes that certain degrees and 
qualities of mental disturbance or dis- 
ease do influence the capacity of an 
individual to act in obedience to its 
precepts. If the diseased condition 
meets certain legal tests, it is sufficient 
to secure for the individual absolution 
from criminal responsibility and the 
legal penalty. 

What amount and type of mental 
disease and what degree of impairment 
of the power to choose will excuse a 
man? What are the criteria? This is 
a purely legal question. The law, in 
its tendency toward simplification and 
certainty, has laid down some general 
principles and tests to apply to all cases. 
In its effort to evolve a few logical, 
certain and simple principles by which 
to decide these intricate problems the 
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The 
so-called tests, evolved ostensibly to 
determine the issue of insanity, really 
are devised to decide in the final analy- 
sis whether the person is or is not in the 
class of mentally ill excused by law 


law has, deena er, gone too far. 


from the usual penalty. They serve 
to determine whether the criminal in- 
tent requisite to constitute a particular 
crime is present. 

Menta Tests 

The “right and wrong test,” laid 
down in the M’Naghten case, makes 
lack of knowledge of right and wrong a 
sole criterion of mental unsoundness. 
As a matter of fact, such knowledge is 
not an important factor in deciding a 
question of mental illness. The test 
does not, therefore, really decide the 
issue of insanity. Many people whom 
medical men would never dare to diag- 
nose insane or certify as such have 
pretty vague conceptions of right or 
wrong. On the other hand, any num- 
ber of the obviously and unquestion- 
ably mentally ill and insane have a 
keen perception of right and wrong; in 
fact, frequently a perception more keen 
and more puritanical than that of the 
average run of normal people. This 
test, as do most of the tests, seizes upon 
a particular mental symptom or faculty 
and makes it the determining symptom 
upon which to decide the health or ill- 
ness of the whole mind. 

The conception that mental disorder 
affects only certain faculties, leaving 
others intact and unaffected, has no 
foundation in fact. In practice the 
human mind cannot be dissected into 
its elements and one faculty considered 
by its naked self in a closed compart- 
ment, as it were, irrespective of its close 
relationship to the remainder of the 
mind. Psychiatry looks upon the 
mind as a unified whole, an indivisible 
entity. No single legal test or psy- 
chological test or reaction can ever con- 


stitute a reliable or practical exclusive 
criterion of the presence or degree of 
sanity or insanity. Where functions 
and faculties are so closely interrelated 
and interdependent as in the mind, 
tests which take into consideration only 
one portion of the mind do not furnish 
reliable information. 

The law takes cognizance of a so- 
called “partial insanity,” in which the 
individual is described as being subject 
to insane delusions as to certain exist- 
ing facts but not in other respects in- 
sane. In such case the defendant is 
considered in the same position as to 
legal responsibility as if the facts to 
which the delusion related were real. 
This test conceives a delusion as being 
insulated from the rest of the mind. 
As a matter of fact, one of the outstand- 
ing characteristics of a delusion as a 
symptom of mental disease is that it is 
not susceptible to reason on the part of 
the afflicted individual. It colors the 
person’s whole mind, his judgment, 
ideas, actions and conception of right 
and wrong. A partial or simple de- 
lusional insanity is ofttimes more dan- 
gerous and deranging than a complete 
and general loss of all the faculties. 
This is particularly true of paranoia, 
the disease of many murderers. No 
one can tell how far the simplest de- 
lusional state will alter the will, the 
understanding and the judgment of 
an individual when applied to a specific 
instance intimately affecting his wel- 
fare. The insane delusion test is not 
practical, just or certain. 

The law has not kept abreast of the 
times in matters of medicine and in- 
sanity. It has not accordingly enjoyed 
the benefit of tried and proven scien- 
tific facts. The law moves slowly and 
must of necessity do so in order to in- 
sure certainty and correctness. How- 
ever, the principles, premises and pre- 
sumptions regarding insanity upon 
which these - tests are based are not 


only out-of-date but also for the most 
part erroneous. During the ten or 
more decades during which medicine 
and its basic sciences, biology, bacteri- 
ology, chemistry, physics and psychol- 
ogy, were progressing and changing the 
picture and interpretation of insanity, 
the law failed to keep abreast of this 
change of point of view. Legal pro- 
cedure, insistence upon deciding the 
issue of insanity as a matter of logic 
by reasoning from simple principles 
and premises, the doctrine of stare de- 
cisis and precedent have been obstacles 
to the correct interpretation of the men- 
tal states of those in conflict with the 
law. 

The law unaided, or aided as it is 
simply by the opinion of experts in 
court, bound and limited by rules of 
evidence, is not competent to decide 
matters of insanity. Logical principles 
and hard and fast tests, decisions and 
opinions do not accomplish the task. 
Moods, notions, prejudices and sym- 
pathies should not enter into considera- 
tion. A method which treats each 
and all alike, which does not permit 
careful consideration and study of the 
history, personality and physical con- 
dition of the delinquent, the environ- 
ment and of the situation in which the 
crime precipitated, which fails to indi- 
vidualize the problem, and which con- 
ceives insanity to be purely and solely 
a matter of psychology and mental 
mechanisms is unsound. 

Single deviations from normal psy- 
chological behavior should not be an ex- 
cuseforacrime. A man should not be 
relieved from responsibility nor should 
the penalty be mitigated on the basis 
of an emotional and intellectual con- 
flict or of an inferiority complex lead- 
ing to a king-slave situation, unless at 
the bottom of it all there is a true in- 
sanity in the medical sense as conceived 
by the general run of psychiatrists. 
Was there ever a conspiracy to commit 
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a crime where one mind did not domi- 
nate the situation? Could one easily 
conceive of a criminal who had no dis- 
proportion between his intelligence and 
his emotional life? Conduct disorders, 
not as yet accepted by the leaders of 
the profession in general as constituting 
or equivalent to medical insanity, 
should not excuse. Were simple con- 
duct disorders and psychological devia- 
tions, new and untried views and theo- 
ries, to be incorporated in the criminal 
law, as were the decisions of Coke and 
Littleton and Hale, the gates would be 
opened wide to criminals to escape on 
latitudinous pleas from nearly all crime. 
If the courts permit untested theories 
of conduct disorder to be presented 
as a defense for crime, irrespective of a 
clear-cut insanity, a state of confusion 
will ensue which will be much worse 
than conditions under the present re- 
stricted attitude in most of the states. 
It is far preferable to adhere to the 
present tests as laid down in the M’ Nagh- 
ten case than to open the doors wide 
to all sorts of new-fangled theories of 
conduct disorder and _behavioristic 
psychology. Juries should not be en- 
couraged to acquit all persons who show 
but a slight psychological, psychotic or 
mental taint. Serious crimes are prob- 
ably not committed by normal men, 
but these men often are not so abnormal 
as to be considered insane. By the 
same token they are not so abnormal 
as not to deserve and need corrective 
punishment. 


Facts ConsipERED BY Law 


An individual should not be held 
morally or legally responsible for his 
criminal acts from the moment he be- 
comes insane in the medical sense. 
Was the defendant insane in the medi- 
cal sense at the time of the commission 
of the criminal act? Would two or 


three conservative and experienced 


psychiatrists, on the basis of independ- 
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ent careful patie of the de- 
fendant at the time of the act, and ir- 
respective of the act, have diagnosed 
the defendant medically insane at the 
time? Would they have been willing 
to sign their names to legal papers at 
that time, committing the defendant 
toa mental hospital indefinitely, even 
for the remainder of life, for his own 
and for the good of the commu- 
sity? These should be the criteria and 
tests of legal responsibility for crime. 
This standard is certain, definite and 
sufficiently specific and elastic to meet 
all needs, to keep pace with the ad- 
yance of science and to get at the real 
facts regarding a mental condition in 
the most effective and practical manner. 
Medical insanity is today, as a mat- 
ter of fact, the real test and deciding 
factor in most cases where insanity is 
pleaded as a defense. The average 
jury appreciates that the common legal 
tests of insanity are inflexible and in a 
great many instances unfair. Accord- 
ingly, in the average case where there 
is sufficient evidence to show presump- 
tive medical insanity, the jury will 
acquit the criminal, notwithstanding 
that he may have known the quality 
and nature of his act and may have 
known it to be wrong. The jury does 
not in practice maintain the distinction 
between legal responsibility and moral 
responsibility. If the jurymen believe 
aman to be insane, tests, decisions, 
the arguments of council and the charge 
and instructions of the judge are likely 
to be thrown to the wind and disre- 
garded and the man absolved. It 
would be much more sensible, therefore, 
to take the point of view that true and 
frank medical insanity is a defense for 
crime. 


No two individuals are alike; no two 
cases of mental illness are alike; no two 
cases of delinquency or crime are ex- 
actly alike. Not all mentally disor- 
dered persons are a irrespon- 


sible for their acts. The _ should 
recognize a doctrine of diminished or 
partial responsibility. In the epileptic 
group we are sadly in need of this doc- 
trine in place of the hard and fast rule 
of complete responsibility or complete 
irresponsibility. In Pennsylvania epi- 
lepsy is not admissible in evidence 
as a defense in murder, unless the evi- 
dence indicates that legal insanity ex- 
ists. An epileptic may not be insane 
and yet he may lack that control which 
normal individuals show in violent 
temper. Under irritation he may have 
so little control of himself as to become 
a dangerous, potentially homicidal 
type. Epilepsy affects the mind and 
its balance. It leads not only to mor- 
bid and uncontrolled impulses but also 
to fits of violent and uncontrolled iras- 
cibility and temporary conduct dis- 
order. Yet the epileptic may be able 
to appreciate full well the nature, sig- 
nificance and moral quality of the 
wrongful act. While repeated epilep- 
tic attacks and the resulting mental 
deterioration may not be of such grade 
as to warrant the confinement of an 
individual in a mental hospital, yet in 
the event of the commission of a crime 
it should be considered as a factor 
serving to diminish responsibility and 
mitigate the penalty. 


TREATMENT OF INSANITY BY LAW 


This problem of insanity and the 
criminal law which has so long vexed 
the law and medicine should be treated 
scientifically. Thirty years of expe- 
rience with this problem has convinced 
the senior author of this paper (Dr. 
McCarthy) that the best method of 
attacking the problem is to vest in the 
court the power to commit and trans- 
fer to an institution for the care of the 
mentally ill all prisoners who plead 
insanity as a defense and to appoint a 
commission of three experts, expe- 
rienced in mental medicine, to deter- 
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carried out. 


State mental hospitals as public 
institutions are especially able and 
well equipped to serve as the labora- 
tory in which the human problem can 
be studied under the constant observa- 
tion of the physicians of the institution. 
_ The usual psychiatric examinations in 
the approved medical manner can be 
The experts can observe 
_ and study the individual’s conduct and 


behavior over a period of three or four 


The 


_ months or as long as is necessary. 


fe _ commission should submit a written 


_ report to the court, stating whether the 
defendant was sane or insane at the 
_ time of examination and also including 
an opinion as to his mental condition at 
the time of the commission of the crime. 
_ The report should be full and detailed, 
- containing a detailed description of the 
defendant’s behavior and symptoms, 
the results of laboratory tests and rea- 
sons upon which the conclusions are 
based. This report should be read to 
_ the court and jury at the trial and should 
be admissible as evidence. A minority 
report might also be prepared if the 

experts cannot agree. ‘The neutral and 


unbiased experts of reputation, having 


. he confidence of their profession and 
_of the public, should be permitted to 
testify on their report and their findings 
and also upon the reasons for their 
opinion. The experts should, of course, 
be open to cross-examination by coun- 
sel for both parties in the case. The 
medical expert should not be required 
to give an iron-clad definition of in- 
sanity. It should only be necessary 
that he be honestly convinced that the 
individual is insane according to cur- 
rent medical standards and therefore 
committable under the law to a mental 
hospital. 

A report, embodying the complete 
results of an exhaustive study of the 
case by physicians, whose neutrality 
and impartiality are beyond question, 


will carry a tremendous weight wit 
judge, counsel and jury. It will 
in their hands clear, definite and » 
liable information as to the real eo 
dition of the defendant’s mind. Th 
is a time-saving, economical, efficiey 
and humane method. It is far prefe. 
able to the present method of listening 
to the broad opinions of experts ané 
near experts who, after one or typ 
casual examinations, give conflicting 
opinions in a court of law, hampere 
by frequent interruptions by counsd 
and limited by the scope of their inves. 
tigations, by the rules of evidence an/ 
by the method of question and answer, 
Finally, the estimate of the accused's 
mental make-up and its relation tp 
behavior, such as a psychiatrist gains 
from a private, scientific examination 
of the defendant, is decidedly mor 
accurate and true than that which 
a commission might gain from hearing 
witnesses testify under oath in open 
court in answer to questions put by 
counsel. 
The question of responsibility is left 
entirely to the court and jury. If the 
defendant is found insane this should 
be sufficient to excuse the individual 
from the penalty for the crime. On 
the other hand, the logical sequences 
to this would be that an individual who 
was so dangerous to the community as 
to commit a murder, even on the basis 
of mental disorder, should be confined 
for a minimum period of from three to 
five years, or until such time as he shall 
have recovered, to a mental hospital 
for treatment, instead of being let go 
scot free as happens so frequently today. 
Such a system would have a tendency 
to educate judges, lawyers and juries 
to a real conception of insanity. Such 
procedure would also have its effect 
upon the prosecuting attorney. In- 
stead of having experts of his own choice 
answer two or three simple questions 
on the basis of the M’Naghten case, 
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he would have impartial experts ap- 
pointed by the court to review the case 
in an unbiased way as they would an 
ordinary case in private practice in 
consultation with other physicians. 
He would have in his hands a report 
which carries weight with the jury and 
which also has the added effect of pla- 
cating the public mind in its attitude 
towards both the legal and medical 
professions in contentious cases. 

The zeal of the usual district attorney 
to present a strong case in a prominent 
trial leads him, as it also does the at- 
torney for the defense, to the selection 
of experts who are found by interview 
to hold an opinion favorable to his side 
of the case. Experts retained by 
opposing sides will naturally be swayed 
in their opinions, to some extent at 
least, by considerations of counsel and 
retaining client. In this manner bias 
is injected into the proceedings from 
the very beginning. ‘This need not and 
should not be so. The court and the 
public can and should force the issue. 
Attorneys and medical experts should 
not be permitted to lower the respect 
and the confidence of the public in the 
legal and medical professions by long 
drawn out bickerings and battles of 
wits concerning the mental condition 
of the prisoner in a prominent or sensa- 
tional trial. ‘The issue can and should 
in most cases be settled, with the ap- 
proval of the court, by conference and 
agreement of opposing counsel after 
examination and consultation with 
physicians engaged by both sides. 
This failing, the report of a commission 
appointed by the court, as outlined 


INSANITY AND THE Law 


above, will probably settle the issue 


to the satisfaction of all concerned. 


As a final resort, the usual and old 
method of threshing out the matter in 
open court remains. ‘This would, how- 


ever, be the exception rather than the 


rule. 
Tue Mepicat Expert EssentiaL 


There is room in criminal procedure 


for a physician to act as a medical 
friend of the court. His function 
would be to interpret to the court and 


jury the writtenreportofthe physicians — 


who had the defendant under observa- 
tion. He would explain to the court — 
and jury the significance of the labora- 
tory findings, symptoms and behavior 
found in the defendant. He would de- 
scribe in detail the types of insanity 
and conduct disorders relevant to the 
case. He would outline the effects such _ 
types of insanity and behavior disorder _ 
might be expected to have upon the 
mind and responsibility of a person. 
In the Rosier case (Com. v. Rosier, 2 Pa, 
D & C $19) various possibilities, such | 
as puerperal insanity, epileptic equiva- 
lent, hysteria, pathological jealousy 
and ordinary jealousy had to be con- 
sidered. Under such circumstances a 
description and explanation of the © 
conditions involved and the effect of 
each upon behavior under different cir- 
cumstances is a real and proper help 
to the jury in enabling it to arrive ata 
proper and just decision. The un- 
biased consultant or expert friend of the 
court would be concerned purely with a 
scientific interpretation of the condi- 
tions involved, in terms understandable 
by the court and by the jury. cow 
odo 
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= Probation should always be distin- of course, due to its misunderstanding, 
can guished from parole, from pardon, its newness and lack of support, it 
ie. from discharge without punishment frequently comes short of its ideal. It | 
“ae and from any form of suspended or may even be used as an instrument of 
Pa: deferred sentence. It is sui generis, evil as can any other grant of power, 


tlie investigation for understanding of the personal guidance, protecting alike the 
: factors in the individual case; second, offender and society; but there are 
_ @ plan of supervision and friendly some who, judging from present-day 
* "a personal guidance designed to insure manifestations usually covering a 
____-_- suecessful conduct. It requires com- limited field, condemn the entire 
[= petent probation officers employed by system as dangerous and unworkable. 
the court. 
7 The term parole should be used for OricIN AND Earty DEVELOPMENT 
__——- eonditional release from an institution Probation as an official system of 
; and supervision thereafter, although it treating convicted offenders in the 
sis sometimes used for the act of acourt courts this year attains its fiftieth 
er in releasing offenders on suspended or birthday. It was in 1878 that the 
_ deferred sentence. Probation may fol- first probation law in the world author- | 
ry low or be superimposed upon these ized the criminal courts of the city of 
Z conditional court releases, but the im- Boston to place on probation for 
ee portant fact to be established is that crime, in lieu of other punishment, 
probation, properly conceived and and provided a new court official, the | 
executed, means actually “proving” probation officer, to investigate the 
a as the name implies; it is not parole— records, character and social environ- 
_ taking the delinquent’s word or prom- ments of offenders, to advise the court, 
: ise—it is or should be actual treatment and to carry out the terms of probation 


T is still necessary in discussing pro- 
bation to define it, to say what it 
is and is not, it is also important to dis- 
tinguish between the ideals of proba- 
tion and their imperfect realization. 


a plan of social treatment and dis- 
cipline applied by the court to such 
convicted offenders as the court 
after investigation believes may thus 
be adequately dealt with and prevented 
from further delinquency. The pro- 
bation treatment consists of, first, 


over a long enough period, as a rule for 
a year or more, treatment which is 
felt by the offender to be discipline, 
punishment if you will and if necessary, 


The Extension of Probation in Criminal Courts 


By Cuartes L. Cuute 
General Secretary, National Probation Association, New York City 


treatment so intensive and skillfully 
applied that it rehabilitates the delip. 


quent if that be possible, or else always 


returns him for commitment. 
This is the ideal of probation, but 


Few persons who think can doubt the 
advantages of a system which makes 
possible places individual socia! under- 
standing and discrimination in the 
judgments of the court, which affords 
youthful and early offenders an oppor- 
tunity to go straight under constructive 


treatment. This law, however, did 
not spring full-armed from the Jovian 
head of Massachusetts. In _ other 


states, and earlier in England, modifi- 
136 
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cations of procedure especially with 
respect to children were taking place 
in the criminal courts, looking toward 
the exercise of discretion to modify or 
remit penalties in individual cases in 
the interest of individual justice and 
through the introduction of agents 
trained not in law but, more important 
for effective crime treatment and care, 
in the science and practice of social 
adjustment. In fact the power of 
courts to suspend sentence, upon 
which the probation system was based, 
had long been established in the Eng- 
lish common law as a necessary right 


of the crown and the state to offset the 
rigors of an over-rigid and severe penal 
law. Probation grew originally and 
has since developed because of the need 
to limit and enforce the conditions of 
suspended sentence as well as through 
the social, humanitarian urge to con- 
sider the individual factors, to make 
the punishment fit the criminal in- 
stead of the crime, and to give guidance 
and help to the offender to promote 
his rehabilitation. 

That social agents were already par- 
ticipating officially in criminal proce- 
dure before the first probation law is 
shown by the Massachusetts law of 
1869 requiring that an agent of the 
State Board of Charity be notified of 
every criminal action against a child 
under 16 and that he be given an oppor- 
tunity to investigate and make recom- 
mendations to the court. The same 
principle is seen in the Michigan law of 
1875 which authorized the appoint- 
ment by the Governor in each county 
of an agent of the State Board of 
Charities and Corrections to have 
charge of boys under 16 and girls 
under 17 “paroled by the courts”; 
also by the laws in New York State 
giving agents of the Society for the 
Prevention of Cruelty to Children 
power to take charge of children in 
court and after conviction, in lieu of 
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fine or imprisonment. 
were the forerunners of our present 
juvenile court legislation, but the prin- 
ciples of supervision instead of other — 
punishment and the participation of a — 
social worker in the court processes 


were incorporated in the early proba- 


tion laws and applied to adults as well 
as children. 


SUBSEQUENT EXTENSION; LEGIS- 
LATIVE STATUS 
The earlier probation laws, namely: 


Massachusetts, 1878 (state-wide in 
1880), Maryland, 1894, Vermont, 1898, 


Rhode Island, 1899, New Jersey, 1900, 


and New York, 1901, applied to adults 
as well as children, and most of them 
followed the first Massachusetts law 
of 1878 in giving full discretion to the 
court to place on probation on the 
basis of individual investigation with- — 
out regard to the degree of the offence. 
However, in 1899 Minnesota enacted a 
probation law limited at first to minors, 
and in the same year Illinois enacted 
the first juvenile court law, with pro- 
bation limited to children. Other 
states, especially in the West, which 
followed Illinois’ lead limited proba- 
tion at first to children. Subsequently 
most of them adopted adult probation 
laws, sometimes limiting their appli- 
cation. Except in the northeastern 
states which followed the impetus 
from Massachusetts, adult probation 
developed later and much more slowly 
than juvenile. In 1910 only 20 
states had adult probation laws. At 
present, according to an analysis re- 
cently made by the National Pro- 
bation Association, 33 states and the 
District of Columbia have adult pro- 
bation laws and 15 states are without 
such laws. The latter are chiefly the 
smaller, more backward states. Ten 
of the 15 are in the South. All of the 
15 states having no adult probation 
system authorize by law the suspension 


These laws 
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of sentence for most offences, under 
which in some cases the courts develop 
a type of supervision, as was done in 
other states before there were any 
probation laws. 

Sometimes it is difficult to decide 
whether a state has a probation law or 
not, there are so many varieties and 
gradations. Take the State of Iowa 
as an example. The law provides 
that the criminal courts may parole 
convicted offenders on a suspended 
sentence, except for certain serious 
offences and second offences, and may 
appoint a probation officer, so-called, 
who is only a volunteer sponsor in each 
case. This is a very incomplete 
probation law, and since no salaried 
probation officers are appointed under 
it for the courts handling adults, Iowa 
has no real adult probation system. 
But, technically, it is included among 
the states having an adult probation 
law. 

Analysis shows that many of the 34 
states (including the District of Col- 
umbia) having probation laws, limit 
its use extensively. Three states allow 
only courts of record to use it and one 
the circuit courts only; one only the 
courts having jurisdiction of children. 
Three states permit felons to be placed 
on probation only under the age of 21. 
Two states permit adult probation for 

only a few lesser offences, and two 
others for misdemeanors only. Eight- 
een states and the District of Columbia 
forbid probation for a specified list of 
the more serious offences; 12 states 
forbid probation for second convic- 
tions of felonies or to persons previously 
convicted of felony. On the other 
hand, three states (Maine, Delaware 
and Arizona) permit probation for 
every offence, except those punishable 
by death or life imprisonment, and six 
states have no limitation whatever. 
Among these are four of the pioneer 
states (Massachusetts, Maryland, Ver- 


mont and New Jersey) together with 
Virginia and Utah. 

Coming to the very important mat. 
ter of provisions in the law for appoint. 
ing probation officers, it is found that 
the number of probation officers that 
may be appointed is limited, some. 
times drastically, in 15 states and the 
District of Columbia. In three @ 
these only juvenile court probatiog 
officers may be appointed; in fow 
volunteers only. On the other hand, 
the number of probation officers is left 
to the discretion of the courts, with 
limitations in some of them, in 13 states, 

In only seven states and the Distrie 
of Columbia the probation officers 
salaries are fixed by law. In most 


states the public fiscal authorities | 
determine salaries, but the judges in | 


several may fix salaries within pre. 
scribed limits and some of the courts 
in three states have entire power to fix 
salaries. In 11 states there is now 
some state supervision or control of 
adult probation work. 

Probation, legislatively, has devel- 
oped in less than 30 years, outside 
Massachusetts, without direction or 
standards, unevenly and incompletely, 
but nevertheless it has developed each 
successive legislative year, until to- 
day two-thirds of the states have adult 
probation laws; they have accepted the 
system, but more than half of them 
have narrowly prescribed its applica- 
tion or curtailed its administration by 
arbitrary limitations not contemplated 
by the founders of the system, or by 
not allowing the appointment of a 
sufficient number of probation officers 
or by both. Generally speaking, the 
states that have secured the most 
complete administration of probation, 
namely: Massachusetts, New York, 
Connecticut, Vermont, Rhode Island, 
New Jersey, Michigan, Pennsylvania 
and California, have least restricted 
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ADMINISTRATIVE STATUS 


Coming, then, to developments that 
have occurred under these frequently 
limited, inadequate and un-uniform 
laws in our states, development has 
been slow. The crime-wave agitation 
of the past few years reveals why, 
together with what Raymond Moley 
alliteratively calls the prevailing poli- 
tices and parsimony of our public admin- 
istration. Of course, the crime-wave 
agitation is not new, neither the crime 
nor the agitation, but its recurrence in 
the few years past reveals the instinc- 
tive and unthinking public attitude 
which still prevails toward adult offend- 
ers (toward children it has largely 
gone)—an attitude of fear, intolerance 
of those who have done us an injury 
and prevailing retaliation, all of which 
masquerades under the guise of “pro- 
tecting the public” and punishment for 
deterrence which somehow never seems 
to deter. 

These forces and the complete lack 
of state and national aid, until recently 
in all but six states—allowing the sys- 
tem to grow or not to grow according to 
whether some humane judge, or not 
infrequently, some social work organ- 
ization, campaigned and secured the 
appointment of an officer or two under 
the law, have resulted in the adminis- 
tration of probation being even more 
uneven and incomplete than the law. 

Only 19 states really have adult 
probation officers. I exclude states 
like Nebraska, with an adult probation 
law but at last accounts only one half- 
time woman officer and one man 
whose salary is limited by law to $1200. 

In most of these 19 states adult pro- 
bation systems are developed only in 
large city courts, varying in efficiency 
according to the personnel and appro- 
priations secured. In the three states 
having probation officers appointed 
and paid by the state, namely, Rhode 
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Island, Vermont, and Wisconsin, there 
is state-wide adult probation service, 
but in so large a state as Wisconsin, 
with a small state staff, this is not and 
we believe, can never be adequate. 
Only Massachusetts, New York, Mich- 
igan, Illinois, New Jersey and Pennsyl- 
vania together with Rhode Island and 
Vermont with their state officers, may 
be said to have demonstrated state- 
wide adult probation. 

Complete statistics of the use of pro- 
bation are lacking even in the states 
which have developed it most, with 
two exceptions. New York and Mas- 
sachusetts through permanent state 
probation commissions have published 
yearly reports on the extent and results 
of the service. These statistics have 
shown a constant increase in the use 
of probation and, partly resulting 
therefrom, a marked decrease in prison 
population. An increasing number of 
courts using probation and more and 
better probation officers have devel- 
oped in both states, indicating a gen- 
uine public approval of the work. In 
New York State, in the year 1926, 
15,157 men and 1799 women were 
placed on probation. In addition, 
7050 children under 16 were so placed, 
making a total of 24,006 persons cared 
for on probation during the year. 
There were 23,154 persons actually 
on probation at the end of the year, 
over three-fourths of them adults. 
Ten years ago the number on proba- 
tion was approximately one-half that 
of today. Twenty years ago only 
about 1000 persons were on probation 
in the entire state. 

The number of salaried probation 
officers has each year increased, but 
not in proportion to the increased use 
of the system. However, full-time 
officers have been substituted for part- 
time, and there has been a notable 
improvement in the training and other 
qualifications of officers, 
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In Massachusetts the same progress 
has been registered except that the 
extension came earlier, due to the 
fact that the law has for many 
at ya required a paid probation officer 

in every court. Approximately 25 per 

7 = ~ cent of all convictions have been placed 

probation each year in Massachu- 

a greater number in the aggregate 

_ than in New York, although the pop- 

ulation of the latter state is twice as 
great. 

Because of criticism of probation, 
some of it merited, some a reactionary 
- product of crime-wave agitation, a 
_ lessened rate of increase in the exten- 
sion of probation work has mani- 
_ fested itself in the last two or three 
years. Still, I believe, that in all 
_ states where the laws make it possible, 
there has been a continuous increase 
_ in its use and, what is more important, 
-@ general improvement in personnel 
and methods. For the country the 
- number of salaried probation officers 
has increased from 2658 in 1922 to over 
- 4000 at the present time. This indi- 

cates not only an increasing use of pro- 
“bation but a substitution of paid offi- 
cers for volunteer work, which is much 
be desired. 

The extension and improvement of 
adult probation advances in all states 
against great handicaps. There is the 
conservatism of the legal and criminal 
court systems to which it is attached, 
an insistence upon a “ritual of punish- 
ment,” a system of uniform severity 
instead of that “individualization of 
justice” which Dean Roscoe Pound 
says is the greatest need in criminal 
justice today. There is the reaction- 
ary opposition to utilizing social and 
scientific aids, to social and medical 
diagnoses which, rightly applied, can 
contribute so much to the understand- 
ing and cure of criminals. 

False economy has handicapped 
probation extension. Because a good 
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probation system involves an initia 
expenditure, requiring adequate qj. 
aries to obtain the high-grade men anj 
women needed for the work, it is cop. 
sidered an extravagance; whereas ther 
is abundant proof that it is an invest. 
ment that pays large dividends no 
only in saving men for good citizenship 
but also in dollars and cents. | 
avoids unnecessary commitment and 
all the long continued costs of any 
system that deals with criminals with. 
out reforming them. In spite of the 
proven economy of good probation 
administration, the false economy o 
inadequate probation staffs is still the 
rule rather that the exception. We 
not only find the wrong kind of officers, 
but almost everywhere, an inadequate 
number. Probation officers are com- 
monly overloaded with from 100 to 500 
cases, an impossible number to watch 
and guide adequately. 

The building up of probation depart- 
ments has been and still is involved in 
politics. No handicap has been and 
still is more serious. Nowhere should 
merit, meaning training, experience 
and above all the character and per- 
sonality fit to guide and help all sorts 
of people, in short a genuine vocational 
aptitude, more strictly govern appoint- 
ments. 

We are not at sea in this matter. 
The kind of men and women wanted is 
well known; such men and women are 
available, not at the miserable salaries 
still offered today in many courts, but 
at lower salaries than such men and 
women can command in work that 
appeals less to altruism and desire for 
service. Nor are we adrift on the way 
to obtain such officers. It has been 
fully demonstrated that through the 
competitive examination, either under 
an official civil service system, or con- 
ducted by another competent, dis 
interested agency, such as a state 
board or bureau, or a representative 
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committee appointed by the court, 
proper selection of officers can be made. 
The National Probation Association 
which has had long experience in assist- 
ing in practical examinations for state 
and national civil service commissions is 
ready to assist any court or community 
in conducting such an examination. 


ReEsuLTs OF PROBATION 


In spite of the faults and inadequa- 
cies that have been mentioned we can 
say negatively that probation has 
escaped the prevailing criticisms as to 
its results that have been heaped upon 
other methods of dealing with offend- 
ers, notably upon parole and prisons. 
We do not yet have adequate statistics 
of its results nor a sufficient number of 
after-studies of probation treatment to 
dogmatize about them, but we do know 
that for the probation period at least, 
society is relatively safe and a larger 
number of probationers complete pro- 
bation treatment successfully than any 
other form of treatment can show. 
In 1926, in New York State, only 6 
per cent of all probationers escaped 
from supervision (not many more than 
escape from penal institutions), while 
11 per cent were returned to court as 
failures and were committed. Eighty- 
three per cent finished their probation 
terms without further offending and 
were discharged. Massachusetts has 
shown for many years about 80 per 
cent successes on probation. Studies 
that have been made of the results of 
probation for a period of from three to 
seven years after discharge, although 
inadequate as yet, have indicated that 
about 70 per cent of adults go straight 
and do not get into trouble again. 
When probation work generally be- 
comes more adequately manned, when 
the system of preliminary investiga- 
tion by the probation officer before 
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probation becomes universal, and as a 
result probationers are more carefully 
selected and supervised, a higher per- 
centage of success may be expected. 


NEEDS AND PossIBILITIES 


Probation as highly individualized 
treatment, based on social understand- 
ing, in its methods constructive and 
positive, instead of destructive and 
negative is in line not only with humane 
principles but also with scientific 
knowledge, now in process of dis- 
covery, as to how best to guide and in- 
fluence human beings. The needs of 
the system today have been referred to 
throughout this paper: adequate laws, 
not restricting the court in selecting 
probationers upon the basis of char- 
acter and needs rather than the offence; 
provisions making possible an ade- 
quate staff, adequately compensated, 
in each court; selecting probation 
officers on merit only; establishing the 
system of prior investigation bringing 
more careful selection of probationers; 
efficient supervision based on individ- 
ual study: these are the primary needs 
today. To them may be added con- 
tinued education of the courts and the 
public through the development in 
each state of an efficient state bureau 
or commission to extend and regulate 
the service, and the continued work of 
voluntary organizations, state and 
national on behalf of better adminis- 
tration. 

The possibilities of extension we 
cannot yet see. Probation work has 
already taken its place as one of the 
major aids to efficient justice and re- 
formation, bringing in preventive treat- 
ment of delinquency. The future is 
assured if those who administer the 
service are faithful to the trust and 
measure up to the opportunity that lies 


before them. 
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7 4 qe use of the pardoning power by 


the governor of a state is constantly 

_ subject to severe criticism from many 

as sources. Some people fear that the 

executive is setting loose in the com- 

‘munity a horde of murderers and law- 

7. less individuals who should still be 

By _ retained within prison walls. The un- 

reasoning critic often accuses the 

_ authorities of playing politics, or of 

_ being completely taken in by heart- 

_ vending stories of relatives or friends of 

the prisoner so that all judgment is lost 

and in an emotional outburst the prison 

- doors are flung wide open. The effect 

. a of such ideas on the community, no 

matter how few are the persons who 

entertain them, is so serious that the 
_ facts should be put before the public. 

An example of the more thoughtful 

_ sort of criticism is contained in the 


mittee in New York State.' It makes 
_ the following statements, among others, 
giving figures for the year 1925: 


- During the year ending October 31 last, 

there were ninety-two pardons, seventy- 

nine commutations, two hundred and two 

restorations to citizenship and thirteen 

_-—s pespites in capital cases granted by the 

governor of this state. This is the largest 

number of pardons granted in over forty 

» £ years; the largest number of commutations 

_ in thirty years except for the years 1927 

<a and 1920, both inclusive; and the largest 

_ number of restorations to citizenship in a 
rs. - like period except for the year 1920. 

A mere statement of these figures in times 

like we are now experiencing, forces inevit- 

able mental deductions and conclusions. 


' Report of the Joint Legislative Committee 
on the Cotrdination of Civil and Criminal Prac- 
Acts; Document (1926) No. 84, 


By Epwarp G. Grirrin 
Counsel to the Governor of New York : 


be 

It is extremely easy through the relaxing 
of rigid scrutiny of the merits of individual 
applications for executive clemency and the 
giving of freer rein to sentimentalism, to so 
hearten the criminal classes as to create in 
them a feeling of security that an avenue of 
escape from the service of prison terms 
exists, no matter what the sentence of the 
court nor the enormity of the offense. . . . 


The foregoing is a fair statement of 
the attitude of the committee making 
the report. It calls for an explanation. 

Under the law of our state, pardons 
and commutations of sentence are reg- 
istered in the office of the Secretary of 
State and consequently the figures are 
available for properly authorized per- 
sons. The Baumes Committee in 
examining the records of this office 
found between 200 and 300 pardons 
issued in one year. 

Based on this fact alone the commit- 
tee report indicated clearly that leni- 
ency to criminals on the part of the 
Governor was encouraging crime. It 
was an attempt to induce people to 
believe that pardons were dealt out 
from the Executive Chamber as a mat- 
ter of political influence. This is not 
the case. 

While the figures for pardons granted 
are in the office of the Secretary of 
State, the facts on which the pardons 
were issued are in the Governor's 
office. The committee did not go 
there for its information. Yet with- 
out the underlying facts the figures are 

misleading. 


REASONS FOR PARDONS 


The constitution of New York State 
authorizes the Governor to use the 
pardoning power. A governor who is 


only 
Com 
as a 
Part 
Gra 
Doc 
hi 
ecul 
cast 
192 
I 
gra 
sto! 
vot 
ist 
pri 
Go 
gre 
pel 
an 
gré 
iss 
cw 
vo 


. 
a: 


doing his duty will find frequent cases 
where the exercise of this duty is not 
only desirable but actually necessary. 
There were many cases of this sort 
among those listed by the Baumes 
Committee. 

Perhaps the facts show up as clearly 
as anywhere in the “Statement of the 
Pardons Commutations and Reprieves 
Granted by the Governor for the Year 
1926,”" State of New York Legislative 
Document (1927) No. 73. 

In this report is indicated that ex- 
ecutive clemency was exercised in the 
eases of 84 persons during the year 
1926. 

Foremost among the reasons for 
granting a pardon is the desire to re- 
store to the former prisoner his right to 
vote. The practice in New York State 
is to allow him, after he has been out of 
prison for some time, to petition the 
Governor for this privilege. It is 
granted upon evidence that during the 
period of his release he has been earning 
an honest living. Of the pardons 
granted annually a large percentage are 
issued under entirely justifiable cir- 
cumstances giving back the right to 
vote. 

A second reason is the desire of the 
former prisoner, an alien, to complete 
his citizenship papers and become an 
American citizen. One of the require- 
ments of the Federal Courts in con- 
sidering applicants for citizenship is 
that the applicant shall not be admitted 
unless and until he has secured a par- 
don from the Governor for any crimes 
of which he may have been convicted. 
It is unreasonable for the Governor to 
refuse a pardon under such circum- 
stances. Perhaps in 50 per cent of the 
cases a man thus is given an oppor- 
tunity to become a citizen by the use of 
executive clemency. In 1926 the re- 
port discloses that of the 84 persons 
involved 56 were pardoned after com- 
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pletion of sentence to permit naturali- 
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zation. Five were pardoned after 
completion of sentence to save them 
from deportation, and two were aided 
after completion of sentence to permit 
their reinstatement in the practice of a 
profession. 

The balance of the cases involve the 
question of commutation of sentence. 
There are many reasons why such a 
commutation is necessary. Among 
them the most justifiable include the 
requests of district attorneys who 
prosecuted the cases. There are in- 
stances where the district attorney has 
promised the convict if he will give 
information as to the other persons 
involved in the crime the district at- 
torney will aid in lessening the sentence 
of the particular prisoner. The dis- 
trict attorney, then, to make good his 
promise, must ask help from the Gover- 
nor and the Governor must do some- 
thing. 

Again there are commutations of 
sentence upon the express recommen- 
dation of the judge. It is an invariable 
rule not to commute a sentence unless 
both the judge and the district attorney 
before whom the man was tried agree 
in writing. This places the responsi- 
bility for the pardon upon the parties 
who know most about the offense, as 
well as upon those who must decide the 
immediate request. 

Perhaps the crux of the report of the 
Baumes Committee lies in the fact that 
ten respites to murderers were given. 
Here, if anywhere, there is justification 
for a speedy administration of justice. 
The public is horrified at any leniency 
to a person convicted of such a crime. 
This again is a good example of loose 
thinking. There are any number of 
circumstances which may make a post- 
ponement of execution necessary. 
Once the accused is dead there is no 
opportunity to correct mistakes. It is 
a solemn responsibility to refuse to de- 
lay the death of a human being because 
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a man fears that he may be criticized 
for doing what he conscientiously re- 
gards as his duty. Such respites in 
every case are granted only after the 
written request of the district attorney 
who tried the case. This official has 
sufficient reasons for such a request to 
justify him, and he knows the facts. 
The important point to note is that in 
a given year ten respites were given to 
murderers, and eventually nine of the 
ten were electrocuted. The tenth 
criminal did not suffer the death 
penalty. He was granted a respite on 
the request of the district attorney, 
because he agreed to give and did give 
testimony for the State to aid in the 
prosecution of others implicated in the 
same crime. In the year 1926 two 
persons were thus given respites. 

After weeding out the various cases 
we find that of the persons considered 
in the course of a year in New York 
State for the exercise of executive 
clemency, an average of ten are par- 
doned outright in the sense that they 
were released from prison. This is 
about 4 per cent in any year. In 1926 
three men were thus released from pri- 
son. But in each case action followed 
the voluntary recommendations of 
both judge and district attorney. 

In the same year there were fourteen 
commutations of sentence. Of these 
there was a commutation from the 
death sentence to imprisonment for 
life in five cases. Four persons were 
placed on parole. Two were released 
to allow them to return to their native 
country, one on a deportation warrant. 
Three were let out because of incurable 
disease. One was released after having 
served practically his entire term. 
One was permitted to return home after 
he had assisted in preventing a jail 
delivery and upon the voluntary rec- 
ommendation of the judge aie dis- 
trict attorney. 


There are extenuating circumstances 
even in these cases. Some of the ten 
are men dying in prison. They are 
let out to die outside. One man died 
while he was changing his clothes pre- 
paratory to leaving. Others are re. 
leased either because their health is 
impaired seriously in prison or because 
representatives of foreign countries 
desire to send them home to their own 
countries, and because of the parole 
laws in New York their sentence could 
not be commuted. 

Sometimes the newspapers write a 
story about the Governor, who makes a 
Christmas present to the criminal by 
releasing him in time to eat his Christ- 
mas dinner with his family. This 
usually happens when the man is sen- 
tenced for a long term, which is about 
to expire the first part of the following 
year. There is no real reason to in- 
sist that the man complete his term. 
If he is released a couple of months 
early on a ten- or fifteen-year sentence 
no harm and perhaps much good is 
done. 

The orthodox reasons for pardoning 
the accused are that he has reformed, 
or that there has been a mistake in his 
commitment. In either case if he is 
improperly confined he ought to come 
out, and no governor can afford to keep 
such a man behind the bars. It would 
not rest easily on his conscience. On 
the other hand, if he should not be 
released no amount of pressure should 
make the Governor budge an inch. 
The determination of which attitude to 
take, however, depends not upon a set 
of figures. Because two hundred per- 
sons were pardoned last year is no 
reason why this year pardons should be 
granted to an equal or less number. If 
the facts of the individual case warrant 
it, the man should be pardoned, and 
under no other circumstances what- 
ever. 
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_ RESPONSIBILITY OF GOVERNOR 


There are justifiable reasons for the 
exercise of executive clemency. The 

rocedure in such cases is not a general 
jail delivery based on an executive 
whim. 

The responsibility of the Governor at 
the time of considering an application 
for pardon is as great as that of the 
court at the time of conviction. The 
proceedings are not unlike. People 
can see the court at work and readily 
understand why the man is convicted. 
These same people should learn not to 
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facts as to the way it operates. Only 
after an examination on the facts is 
criticism justifiable. 

The law of New York State confers 
upon the Executive the power to grant 
pardons. With this power goes the 
duty to see that it is properly exercised. 
It is equally wrong from a legal as well 
as a moral sense to refuse to grant a 
pardon under circumstances where the 
facts indicate the opposite course 
should be followed. A governor must 
make a correct decision in each case. 
He should have the courage to do 
what he thinks is right under all the 


facts of the case. If he does not do so 
he should not be governor. 


generalize about executive clemency, 
or to draw inferences from insufficient 
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F all the departments of a city 

government, that of the City 
Prosecuting Attorney touches most 
closely upon the life of the residents of 
the city. In times of trouble arising 
from the increasingly complicated 
phases of city life, and the new and 
old contacts that come from a city 
changing to a metropolis, those affected 
by the condition call upon the Courts 
for aid. The Prosecuting Attorney’s 
office, in the city of Los Angeles, Cali- 
fornia, has issued in the year ending 
1927, 215,250 criminal misdemeanor 
complaints, charging violation of city 
ordinances and state laws. 

The Police Department has, in the 
year ending December, 1927, arrested 
219,021 persons, who were actually 
arrested and placed in the city jail. 
This includes persons charged with 
felonies, state misdemeanors, city or- 
dinance and other miscellaneous de- 
tentions. This does not include those 
actually arrested on traffic complaints, 
which number about 140,028. Of the 
number of the other arrests, about 8000 
were persons charged with the com- 
mission of felonies and about 12,000 
were miscellaneous detentions, the 
balance being ordinary misdemeanors. 
With these figures at hand, one can 
readily see that the Police Courts are 
the busiest of our criminal courts, in 
practically any metropolitan city. In 
this city there are seven divisions of 
our Municipal Court that handle 
nothing but misdemeanors, such as 
petty larceny, petty embezzlement, 
battery, vagrancy, violations of liquor 
laws, prostitution, disturbing the peace 
and several others. There is one de- 
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By Ernest R. Orriia 
City Public Defender, Los Angeles, Calif. 
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partment or division that handles 
nothing but liquor violations, three 
departments handle cases where juries 
have been demanded and two depart- 
ments are used for the disposition of all 
other cases where defendants are ar- 
raigned, and if they waive a jury or 
enter a plea of guilty, their cases are 
disposed of in that department. 

In this article we shall treat only of 
those persons who are charged with 
committing misdemeanors other than 
the usual traffic violations, which 
ordinarily do not involve any criminal 
act or intent and are naturally dispo 
of without the aid of counsel. 


FUNCTIONS OF THE PuBLIC DEFEN 


As City Public Defender, this office 
is called upon to help persons who have 
been arrested and lodged in the city 
jail. Persons charged with felonies 
and arrested by city police officers are 
entitled to the services of this office, 
until they are bound for trial in the 
Superior Court, at which time they 
then must consult with the County 
Public Defender, who represents them 
in that Court. Those that are arrested 
for the commission of some offense 
classed as a felony are generally held 
in the city jail for forty-eight hours for 
an investigation before a complaint is 
filed. This office helps them in any 
manner possible and communicates 
with the arresting officers, and, in many 
cases, when all of the facts surrounding 
his arrest are established, the defendant 
is released without any complaint being 
filed against him. It sometimes hap- 
pens that the charge is reduced to a 
misdemeanor and the defendant i 
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then taken into our Police Courts, 
where he is represented by the City 
Public Defender. 

This department has, in the Police 
Courts, actually represented 3273 per- 
gns who were charged with commis- 
son of various misdemeanors, in the 
year ending 1927. This number does 
not include those visited at the city 
jail, charged with felonies or miscel- 
laneous detentions, and to whom legal 
advice was given and told what their 
constitutional rights are while being 
held a prisoner. It is an established 
fact that where a prisoner in a Police 
Court is not represented by a lawyer, 
be is not given a fair opportunity to 
present his defense or to present all the 
drcumstances surrounding his arrest, 


o that the Court might know all of 
the facts before rendering its decision 
‘or imposing a just sentence. This is 
through no fault of the Court or Prose- 
ating Attorney, or of the arresting 
dficers. The defendant will in many 
cases state that he is capable of meeting 
the issues involved alone, and conse- 
gently, through his lack of legal 
inowledge, very seldom if ever takes 
of cross-examining those 
appearing against him or of procuring 
vitnesses in his behalf to establish 
thatever defense he may have. 

Where a defendant is represented 
wy the Public Defender there is bound 
to be greater accuracy in trying his 
ase, because he is informed in plain 
vords of the offense charged, of all of his 
onstitutional rights, such as, that he is 
titled to a trial by court or by jury, 
pearance of witnesses to testify in his 
half, that he must be confronted by 
those against him, and is advised 
vhether or not he has a fair and legal 
defense of the offense charged. He is in 
iposition then to enter a proper plea 
ind, if he proclaims his innocence, he en- 
lers a plea of “‘ Not Guilty,” the date for 
lis trial is set, whether by court or by 
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jury, and he then has ample time to 
prepare for his defense and subpoena 
witnesses to testify for him. Where 
the Public Defender consults with the 
accused before he is arraigned in court 
and has all of the facts from the de- 
fendant, and in many cases, also from 
the arresting officer or complaining 
witness, if he is then satisfied of the 
defendant’s guilt, he advises his client 
to enter a plea of “Guilty.” The de- 
fendant is then ready to receive his 
sentence and all facts in mitigation of 
the offense are presented; if he is en- 
titled to any leniency, the Court will, 
in most every case, sentence him ac- 
cordingly. 

In many of these cases the man is 
placed on probation or given a sus- 
pended sentence. The records of this 
office show that in the representation of 
clients, a greater percentage of pleas 
of “Guilty” are entered than those 
of “Not Guilty,” and of those cases 
represented by this department, where 
there has been a conviction, whether 
by a plea or by trial, 1746 persons 
were given suspended sentences or 
placed on probation. Before the Pub- 
lic Defender will proceed with the 
actual trial of a case, he is satisfied 
that the defendant has a good defense. 
This is borne out by the fact that 80 
per cent of the cases tried result in 
acquittals. 

The Constitution of the United 
States provides in the Fifth Amend- 
ment: 

No person... shall be deprived of 
life, liberty, or property, without due proc- 
ess of law. 

Sixth Amendment— 

In all criminal prosecutions the accused 
shall enjoy the right to have compulsory 
process for obtaining witnesses in his favor 
and to have the assistance of counsel for 
his defense. 

The above notes establish the funda- 
mental right of the accused to be rep- 
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resented by an attorney—this is based 


on two propositions imbedded in the 
structure of Anglo-Saxon legal thought. 
When a person is brought before a 
Court of Justice, charged with a crim- 
inal offense, if those rights given him 
by the Constitution have been ob- 
served and he is given a full opportunity 
to present all of the facts constituting 
his defense, there is more likelihood of 
this person having a greater respect 
for our laws and Courts of Justice, for 
he is then satisfied that no unfair 
advantage has been taken of his un- 
fortunate position. A person charged 
with an offense, if he is guilty thereof, 
expects to be punished by a just sen- 
tence, but they rebel against excessive 
punishment and become hardened 
against attempts of reformation when 
punished too severely. 


F 1 ADVANTAGE OF THE OFFICE 
W 


‘here defendants are represented by 
the Public Defender, it is very sel- 
dom if ever that the defendant feels 
that the punishment meted out to him 
is too severe, for he is told by his 
counsel in advance, who is generaily 
familiar with what the sentence ordi- 
narily is in a case of his class. If the 
defendant should be so unfortunate 
as to be committed to jail, he enters 
there with a feeling that he is receiving 
what is due him and not any more, 
and when he is released after serving 
his sentence, he naturally has that 
respect which is due to the community 
at large, by respecting our laws. 

It is an established fact that in the 
trial of a case, where the defendant is 
represented by the Public Defender, 
that the time actually consumed in the 
trial of the case is very much less than 
that consumed by a private attorney. 
This is probably due to the fact that a 
private criminal lawyer, who is receiv- 
ing a fee for representing the defense 
of his client, is not interested in the 
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saving of time or expense to the com. 
munity. His one purpose is to satisfy 
his client regardless of whether the 
defendant is guilty or not guilty or how 
much time is consumed or what the 
expense to the city might be. If he 
has consumed a great portion of time 
in the trial of a case and, as one might 
say, made a lot of unnecessary “noise,” 
it is all for the purpose of making an 
impression on the defendant by making 
him believe that he is a great criminal 
lawyer and has earned whatever fee the 
defendant has paid him, that he as well 
as his client might be satisfied. This 
is not, of course, true of all of the legal 
profession who practise criminal law, 
but of only a few who generally prey 
upon Petty Offenders who are being 
tried in the Police Courts; these are 
commonly known as “shysters.”’ These 
‘shysters,”” when they first interview 
prisoners in the jails, present them- 
selves as having been recommended 
by some particular friend of the pris- 
oner, make rash promises and guarantee 
that if they are represented by them 
they will be acquitted, which to these 
individuals is welcome news and conse- 
quently they gladly part with what- 
ever amount of money they may have. 

The Public Defender is in an entirely 
different situation in that he does not 
make any promises to the prisoners, 
except that all of their constitutional 
rights will be protected and that they 
will get a fair and just trial. Our 
experience here has shown that where 
defendants are represented by these 
“shyster”’ lawyers and have been con- 
victed and sentenced, they are gen- 
erally, while they are serving their 
sentences, our worst type of prisoner, 
because they soon discover that they 
have been misled and that their at- 
torney did not present their defense as it 
should have been presented, and com- 
plain of having been robbed by these 
“shysters,” and consequently become 


very much dissatisfied with all of the 
criminal procedure in our Courts. The 
Public Defender never takes advantage 
of any petty technicality in the crim- 
inal pleadings or in the trial of a case, 
as long as they do not affect the con- 
stitutional rights of the defendant, 
because, by doing so, one does not 
gain any advantage—it only delays 
the trial of a case, which this office tries 
to avoid. A private attorney aims, 
on all occasions, to take advantage 
of these matters which gain no good 
purpose, except that, as stated before, 
it creates an impression in the defend- 
ant’s mind that he is a good lawyer. 


criminals, who commit the higher 
degree of crime. It has been an effort 
of this office to try and reform these 
Petty Offenders, but to do this, it is 
first necessary to learn the causes, or 
approximate causes, of these offenders 
being in jail. To find this out, one 
must get at the “root of the trouble” 
by close examination and close contact 
with the offender. This office, in its 
effort to reform these Petty Offenders, 
classifies them into two divisions. The 
first is One Time Offenders, and the 
second is Repeaters. The Repeaters 
are again classified into Workers and 
Non-Workers. 


Wuo THE DEFENDERS’ CLIENTS? 


If the defendant is a stranger in 
town and the Court sees fit to release 
him, either by an acquittal or by a 
suspended sentence, the Public De- 
fender is in touch with various employ- 
ment agencies and makes an effort to 
see that this man receives employment 
and becomes a useful member of 
society. This is not true, ordinarily, 
of the criminal lawyer in Police Courts, 
who is satisfied to forget the defendant 
if he has received his fee, regardless of 
what the future might be for the poor, 
unfortunate soul, who has been de- 
prived, by this type of attorney, of all 
of his money. 

The class of people ordinarily han- 
dled by this department are the 
ordinary Petty Offenders, who are 
to be distinguished from the hardened 


One Time Repeaters vit 
q Workers oil Non-Workers 
Periodical Occasional Necessit y Cannot — 4 Chronic Loafers Ment. 
Drunkards Workers Resist Drunkards Inc. Omp. 


The One Time Offenders are com- 
posed of all classes, and many causes 
are found for their presence in the jail. 
We do not look upon them, however, 
as a serious menace, because we believe 
time has shown that the majority of 
One Time Offenders never return, but 
profit by their one experience and use 
their own moral force or steam to get 
back on the right track and remain 
there. 

The Repeaters present a more seri- 
ous problem, for a man twice or three 
times in jail easily slips into the habit- 
ual class and thereafter forgets the 
number of his arrests and also forgets 
to care. These Repeaters, who have 
not responded to the punishment they 
have received in the Police Courts, 
finally commit a higher offense, for 
which they are eventually committed 
to State Prison. This fact was borne 
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out by my visit to State Prison at 
San Quentin, the early part of the year 


_ 1927, when I had occasion to personally 
see a great many of those whom I had 


represented when they were charged 
with some petty offense during my 
incumbency of this office. The ma- 
jority of these persons were those who 
were classed as Repeaters in the Police 


_ Courts, upon whom the short sentences 


meted out to them seemed to have 


made no impression. In the majority 


_ of cases of persons serving time in the 


state penitentiary, the records disclose 


_ that they have had a bad police record 


of petty offenses, before they finally 
oy enter a state prison for the commission 
of some felony. 


Other advantages of the Public 


Defender in the city jail, are that pris- 
- oners cannot be kept incommunicado 


because the Defender enters the jail, 
announces himself, and the prisoners 
have the opportunity to speak to him 
and ask whatever assistance they may 


desire. 


Prisoners are more humanely treated, 


because they have a person to whom 
they can complain, and the Defender 
has always made it a point to investi- 


gate bruises, cuts and other injuries 
observed on the persons of prisoners. 
We do not believe that police officers 


s at heart brutal, but some of them, 


through long association with the crim- 
inal element, become hardened and 


handle them roughly and carelessly. 


The Third Degree has been elimi- 


nated because persons arrested have 


immediate access to the Public De- 
fender and any attempt at Third 
Degree methods is touched upon at 
the trial. 

Unnecessary delays in going to trial 
are lessened because the Defender 
gathers his evidence at once and the 
prisoner is able to announce himself 


prepared. 
It is impossible for an officer to throw 
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a man into jail and forget him, because 
the Defender examines the jail records 
every day and makes a list of all those 
who have been in the jail forty-eight 
hours or more, without having been 
taken into court. This list, with com- 
plete data including day and hour of 
arrest, charge made and name of 
arresting officer, is delivered to the 
chief of police each day and he in turn 
has an officer of rank communicate 
with each arresting officer and call for 
a report explaining the delay. 

SuMMARY OF REsuLts 

In conclusion, will be briefly shown 
the results of the establishment of this 
office in the city of Los Angeles, Cali- 
fornia: 

1. The expense to the city in con- 
ducting the trial of cases in 
the Courts has been materially 
reduced. 

2. Every prisoner has had an equal 
“show” at his trial. 

3. No person has been compelled to 
plead guilty to a charge of 
which he declared himself inno- 
cent, as previously happened 
when a lack of funds compelled 
the person to appear without an 
attorney. 

4. No prisoner has been kept in jail 

incommunicado. 

. The prisoners have been more 

humanely treated. 

6. The Third Degree has been elimi- 

nated. 

. Unnecessary delays in going to 

trial have been ended. 

8. The possibility of persons being 
thrown into jail by officers and 
forgotten is a thing of the past. 

9. ““Shysters’’ have ceased to make 


~ 


the city jail a place to prey 

upon persons of small means. 
Every prisoner has a friend to 

whom he can report and have 


10. 


his rights respected. 
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Experience in the cities which have obstruction of justice, and it can be 
established the office of Public De- safely predicted that eventually all of 
fender has justified its creation and _ our large cities will provide a proper 
demonstrated that it brings about a_ official to defend the poor who appear 
better administration of the laws with- before our criminal courts without an 
out additional expense and without attorney. 
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HE term “bar,” as applied to the 

legal profession in this country, is 
at present somewhat of a misnomer. 
American lawyers have little in com- 
mon with English barristers. As re- 
gards both the process by which they 
secure their professional privileges, and 
their organic relation to the state, they 
have quite different historical anteced- 
ents. They are descendants of the 
common-law attorneys and the chan- 
cery solicitors of England. At the 
time of the American Revolution these 
then somewhat discredited practitioners 
were appointed by their respective 
courts, under regulations that per- 
mitted, and even encouraged, the same 
person to qualify as both attorney and 
solicitor. This system of judicially 
appointed lawyers was, naturally 
enough, introduced into the colonies, 
usually in a technically simplified form. 
That is to say, the original distinction 
between “attorney” and “solicitor.” 
which even in England survived only as 
a fiction, was soon forgotten in most 
American jurisdictions. 

The more vital English tradition of 
an organically distinct “bar” survived 
much longer in this country, and com- 
plicated the organization of our legal 
profession in two ways. In the first 
place, prior to the Revolution, young 
men of good family were frequently 
sent to qualify as barristers (or “coun- 
sellors,” as they were then more 
usually termed) at the historic Inns of 
Court. And in the second place, both 
before and after the Revolution, the 
older jurisdictions attempted to devel- 
op their own native barristers or coun- 
sellors. In this latter case, however, 
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the difficulty of extemporizing institu- 
tions analogous to the venerable Inns 
of Court combined with the relative 
scantiness of legal business to prevent 
a reproduction of the organically 
and functionally independent English 
“bar.”” American legal practitioners 
have never been divided, like those of 
the mother country, into two mutually 
exclusive groups. There was merely a 
system of promotion, after a certain 
number of years of practice, into one 
or more upper ranks or grades, the 
members of which acquired new pro- 
fessional privileges without surren- 
dering those that they had previously 
enjoyed. Even these experiments did 
not (with an exception of little practical 
importance in New Jersey) survive a 
general leveling movement that swept 
away admission standards prior to 
the Civil War. Everywhere else, “‘at- 
torneys” became at the same time 
“counsellors.” Finally, instead of be- 
ing ““appointed” to office (as they still 
technically are in New Jersey), they 
came to be thought of as “‘admitted” 
to legal practice, and hence ‘“‘members 
of the bar.” General practitioners 
assumed the name and the functions 
of an ancient English guild, in the 
absence of any specialized group having 
a better claim to the distinction. 


OFFICERS OF THE Court RATHER 
THAN MEMBERS OF THE Bar 


American attorneys differ from those 
of England not merely in having ab- 
sorbed the other branch of the legal 
profession. In the course of a cu- 
riously contrasted development, they 
have retained characteristics that their 
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English cousins have lost. The power- 
ful English bar did more than pre- 
serve its own privileges. It provided 
a model of professional organization 
that the other branch in time followed. 
Judicially appointed attorneys and 
solicitors gave way to a Law Society in 
which “solicitors” (as they are now 
uniformly denominated) determine, 
subject to statutory restrictions, their 
own qualifications for admission to 
practice. A similar development oc- 
curred in English-speaking Canada, 
which in other respects resembles the 
United States; that is to say, such 
distinction between “solicitors” and 
“barristers” as there survives has be- 
come as purely formal as the original 
English distinction between solicitors 
and attorneys. In our own country, 
on the other hand, the principle of 
judicial control over the process of 
admission to legal practice has no- 
where been replaced by the guild prin- 
ciple of self-determination. 
Undeniably, judicial control over 
American lawyers has been weakened. 
As in England, statutory restrictions 
upon the process of admission exist, 
and in many states these limit the 
power of the admitting authority much 
more narrowly than does English or 
Canadian legislation. Moreover, in 
the great majority of our states the 
actual administration of admission re- 
quirements has been placed in the 
hands of an examining board, the 
members of which are almost always, 
but not invariably, appointed, with 
classified terms, by the highest court. 
In two instances (Florida and Missis- 
sippi) the governor exercises the power 
of appointment, and in one of these 
jurisdictions (Mississippi) the court 
seems to have lost not only this power, 
but all control over the process of 
admission. Actual participation, how- 
ever, by the organized legal profession 
itself in the determination of its own 
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membership occurs only in five states 
that have been influenced by a recent 
reform movement looking toward the 
establishment of an inclusive “‘self- 
governing bar” (Alabama, California, 
Idaho, New Mexico, and North Da- 
kota); and in every one of these juris- 
dictions the court retains some measure 
of control. If it does not continue to 
appoint the examining board, or if it 
does not retain the power of excluding 
applicants recommended to it by this 
board, it at least is specifically author- 
ized to disallow such rules or regula- 
tions with regard to these matters as 
the lawyers may adopt. 

In a word, whereas English and 
Canadian lawyers are organized in two 
branches on the lines of mediaeval 
guilds or modern trade unions, in the 
United States they derive their priv- 
ileges from a superior organ of the 
state—almost invariably a court of 
justice. Except for the circumstance 
that their number is not limited, these 
“officers of the court” are in effect 
governmental functionaries. They are 
part of the unclassified civil service. 


Dirricutt EpucaTionaL PROBLEM 


All this creates a very difficult edu- 
cational problem. On the one hand, 
the fact that the practice of the law is 
not divided like that of the healing arts 
into independently organized profes- 
sions or vocations (physicians, dentists, 
pharmacists, nurses, midwives, veter- 
inaries) makes for a generalized course 
of preparation which, if it is to be 
adequate, demands from its students 
the expenditure of much money and 
time. On the other hand, the pecu- 
liarly public or governmental character 
of the legal profession renders it un- 
desirable to set up standards of such 
severity as to make this important 
division of our governing class un- 
representative of all social groups and 
economic levels. So long as legal ed- 
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ucation is thought of as preparation 
for an undivided public profession, just 
so long must its standards represent a 
compromise between these two points 
of view. Our lawyers today are not so 
well trained as, in the interest of effi- 
ciency, they ought to be. Under our 
present system of pseudo-uniformity 
they cannot be made so except through 
bar admission requirements so exacting 
as to keep the legal profession from 
being truly representative. 


Prospects FoR DEVELOPMENT OF A 
GENUINE Bar 

Relief from this difficult situation 
through the development of a sepa- 
rately educated bar, enjoying special 
professional privileges, may be looked 
for, if anywhere, from one or all of 
three sources. 


An INDEPENDENT FEDERAL Bar 
(1) Our American system of a 
federal judiciary, separated from that 
of the states, contains possibilities of 
organic differentiation that we have 
hardly begun to realize. The federal 
courts have done a very little to relieve 
Indiana from the predicament in which 
it has been placed by a peculiar provi- 
sion of its state constitution, guaran- 
teeing to every virtuous voter the right 
of admission to practice law. Further- 
more, the Supreme Court of the United 
States demands a few years of practice 
for admission to its own bar. Even 
if this already existing machinery were 
fully utilized, however, it could not, of 
itself, go farther than to revive the old 
notion of an upper professional rank or 
grade, and would probably not do even 
this. The most likely result would be 
to stimulate lethargic state courts into 
bringing their own admission systems 
_ into conformity with a federal model. 
_ This outcome would be beneficial, so 
far as it went, but it would not reach 
_ the root of the difficulty. 
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MEMBERSHIP IN A SELECTIVE Bar 
ASSOCIATION 


(2) Already a comprehensive, even 
though internally disunited, system of 
bar associations—national, state, and 
local—divides American lawyers into 
separate groups—those within and 
those without these voluntary organi- 
zations. As yet, however, this organic 
division has little real importance in the 
eyes either of the legal profession itself 
or of the public at large. There is no 
corresponding division of functions, of 
professional privileges and responsi- 
bilities. Furthermore, although these 
associations, in addition to being volun- 
tary, are usually selective, the principles 
in accordance with which they make 
their selection are rarely clear, and 
sometimes amount to more in theory 
than infact. There is a formal election 
to membership, but side by side with 
this are often organized “membership 
drives,” the object of which is to bring 
every reputable lawyer in. Admission 
is not restricted to lawyers who have 
been trained in some special way. 
These associations are sometimes in the 
position of not demanding, for admis- 
sion into their fellowship, even those 
qualifications that they urge the states 
to exact in the case of every would-be 
lawyer. 


A DrversiIFIED System or EpucATION 


(3) A more fundamental cleavage 
among lawyers is rapidly being effected 
by differences in their training. Law 
schools are now universally recognized 
as the principal factor in legal educa- 
tion. Efforts to improve them are 
being made both by the American Bar 
Association and by the more genuinely 
selective Association of American Law 
Schools. The immediate outcome of 
these efforts has been to make law 
schools more and more unlike. With 
some blurring of the dividing lines, two 
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principal groups may now be dis- 
tinguished—full-time schools that com- 
ply with the standards of these two 
Associations, and evening schools that 
do not. This difference in educational 
preparation naturally tends to produce 
a corresponding functional differentia- 
tion among those who pass through the 
schools. To some extent already— 
probably even more markedly in 
future, as these two groups of institu- 
tions grow increasingly apart—their 
graduates play somewhat different 
parts in the professional and political 
life of the community. 

This differentiation of the product of 
different types of law schools is not, 
however, as yet reflected in the bar 
admission rules of any jurisdiction, nor, 
as has just been indicated, in the extra- 
legal organization of lawyers into bar 
associations. Furthermore, the differ- 
entiation is so recent that no school has 
thus far consciously attempted to 
adjust its educational scheme either to 
the special characteristics of its type or 
to the probable future career of its 
graduates. We do not find one group 
of law schools training its students 
principally in one branch of legal 
practice, and the other group in another 
branch. Both groups aspire to cover 
virtually the same field. This rivalry 
reacts adversely upon the education 
provided by either. 

The evil is most easily recognizable 
in the case of evening or other so- 
called “‘part-time” schools. Despite the 
now generally conceded value of these 
schools as an avenue whereby students 
of modest means may enter the legal 
profession, from a strictly educational 
point of view they operate under a 
cloud. Their aspiration to do what, 
because of necessary limitations of 
time, they cannot do—provide a prep- 
aration equal to that which is or might 
be provided by full-time law schools 
at their best—makes them inferior, 


TRAINING FOR THE BARC 


even though indispensable, educational 
agencies. But furthermore, and for 
this very reason, full-time law schools 
also rarely are “at their best.” Already 
carrying a burden that, because of the 
complexities of American law, is too 
heavy for any one type of school, they 
seldom dare to demand from their 
students even all that they might. 
Schools that are most sincerely desirous 
to improve the quality of American 
lawyers are constantly fearful lest their 
efforts in this direction may end by 
making matters worse. If they raise 
their own standards too far above the 
relatively low level that, for political 
reasons, is as high as any state can be 
expected to go in its bar admission 
rules, the result may simply be to 
drive students into other schools that 
promise equal professional standing at 
smaller expenditure of time and money. 


RESPONSE TO ORGANIZED EFFORTS 
FoR BETTERMENT 


With a profession that is inevitably 
wedded to legal precedent, it is not 
surprising that progress in the direction 
indicated should be slow. Improve- 
ment of our existing system of legal 
education is at bottom a branch of the 
broader task that confronts the Amer- 
ican people—that of making govern- 
ment operate efficiently over an area 
and a population without parallel in 
the history of democratic institutions. 
It must necessarily take some time to 
effect a proper adjustment between, 
on the one hand, the ancient profession 
of lawyers with their traditional modes 
of thought, and, on the other hand, 
such relatively modern creations as the 
American judicial system, American 
bar associations, and American law 
schools. In the final outcome, it may 
be hoped that all these social agencies 
—all, of course, in a greatly perfected 
form—will be found assisting and for- 
tifying one another. 
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Encouragement for this hope may 
be derived from the fact that two of 
these agencies—the American Bar 
Association and the Association of 
American Law Schools—after years 
of playing at cross purposes, have 
finally, and quite recently, united 
their efforts for reform. Already, the 
joint movement launched by these 
two organizations in 1921 has produced 
results of value, even if not all that 
its more sanguine promoters hoped. 
Under its influence the number of full- 
time law schools that demand for their 
degree at least two years of college 
work followed by three years of pro- 
fessional study has been increased 
from 28, or 19 per cent of the total 
number of law schools, in 1919-20, 
to 70, or 40 per cent of the total num- 
ber, in the autumn of 1927. 

The situation as regards bar admis- 
sion requirements is less satisfactory. 
There are still fourteen states in the 
Union that do not require applicants 
_ for admission to practice to show that 
» they possess any definite amount of 
general education, and eighteen more 
that do not require applicants to be 
qualified, as regards their general 
attainments, before beginning their 
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difficult and time-absorbing profes- 
sional studies. Only six states—Colo- 
rado, Illinois, Kansas, New York, 
Ohio, West Virginia—insist, or shortly 
will insist, that all applicants show 
that they have a general education 
roughly equivalent to two years of 
college work, before beginning the 
study of the law; and in several of these 
states it is to be feared that the regula- 


tions are such as to admit young men any 
and women who are far from possess- of | 
ing the qualifications intended by the prog 
sponsors of the movement. peri 

Even in the field of bar admissions, anal 
however, there has been distinct im- nom 
provement, notably a growing tendency less 
to insist upon a carefully supervised toc 
educational process, rather than to mot 
rely upon an unsupported bar ex- bar ; 
amination to test educational results. the 
This improvement is likely to become tion 
more rapid in proportion as the various from 
agencies implicated recognize that com 
the proper preparation of lawyers tries 
constitutes a political as well as an cons 
educational problem; and—a necessary itan' 
corollary of this attitude—in propor- stan 
tion as the public at large are brought ness 
to interest themselves in securing better the | 
trained public servants. 
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HISTORY of the American Bar 

during the past sixty years and 
any comprehensive and adequate study 
of the status, duties, services and 
progress of the profession during that 
period would require the review and 
analysis of several unprecedented phe- 
nomena which have been the more or 
less immediate causes that have tended 
to create the necessity for and to pro- 
mote the organization and usefulness of 
bar associations. Such phenomena are 
the unprecedented growth of popula- 
tion, commerce and wealth, the change 
from agriculture to manufacture and 
commerce as the predominant indus- 
tries of the majority of the people, with 
consequent concentration of the inhab- 
itants of the country in cities, the con- 
stantly increasing complexity of busi- 
ness and social pursuits and relations, 
the confusion and uncertainty caused 
by the multiplication of statutes both 
Federal and State, the development of 
colleges and law schools, the great 
increase in the number of lawyers, 
especially in the larger cities, and the 
urgent necessity in the interest alike of 
the profession and of the public of 
higher standards of professional educa- 
tion, training, qualification, conduct 
and service. 

It will be impracticable in this 
necessarily short and incomplete review 
todo more than to refer as above most 
cursorily to these phenomena which 
have created the principal contempo- 
rary problems of legal education and 
the necessity for better preparation 
and expert training for admission to the 
bar and for the maintenance of higher 
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standards of professional conduct ~ at 
service. 

According to the latest Federal — 
Census, that of 1920, the number of 7 
lawyers in the United States was then __ 
122,519, of whom 18,473 were listedas 
in the State of New York, 4954 in 
Massachusetts, 6784 in Pennsylvania, — 
6485 in Ohio, 8843 in Illinois and oss 
in California. Since this census, the = 
number has greatly increased, andthe 
total number at present is believed to 
be in substantial excess of one hundred | 
and fifty thousand throughout the a 
United States. It is estimated that | 
there are in the State of New York 
alone more than 30,000 persons who | 
are entitled to practise law. Some _ 
conception of the rate of increase in 
that State may be gathered from 
the figures of admissiontothe barinthe __ 
City of New York, where, during the | 
course of the past year, there have been 
1844 admissions, viz.: 905 in the First 
Judicial Department (comprising the © 
counties of New York and the Bronx) _ 
and 939 in the Second Judicial Depart- | 
ment (comprising the counties of 
Kings, Queens and Richmond). Most | 
of these applicants were graduates of 
law schools; but a majority had never — 
attended college and had only the 
educational training of a high school _ 
with such study as was necessary to 
enable them to pass an examination by 
the Regents of the University of the 
State of New York, or its equivalent, 
as provided in the Rules of the Court 
of Appeals. A comparatively few, that 
is 56, were admitted on motion without 


bar examination because each was 
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already a member of the bar in another 
State and had there practised at least 
five years. 


DEVELOPMENT OF Law SCHOOLS 


The development of university law 
schools, followed by what are known as 
“part time” and night law schools, has 
been remarkable, and has undoubtedly 
been an important immediate factor in 
_ offsetting inadequate and low require- 
_ ments in the various States for admis- 
sion to the bar, although the principal 
_ factor in improving standards for 
admission has, in my judgment, been 
_ the organization and activities of bar 

associations as mentioned below. 
There are at present six law schools 
in the City of New York, with an enroll- 
ment of over 10,000 law students, and 
all of these law schools, except the 
Columbia Law School, have afternoon 
and evening sessions for the accommo- 
dation of those who are employed in law 
or business offices or otherwise during 
the customary hours of college instruc- 
tion and who generally can give only 
part of their time to attending lectures 
and studying law. 


eh 
Hicu STANDARDS FOR 
PROFESSIONAL SERVICE 


_ The article of Dr. Reed of the 
Carnegie Foundation for the Advance- 
ment of Teaching, entitled “Training 
for the Bar,” which I have had the 
privilege of reading and which is to be 
published in this volume, reviews the 
difficult problems of education and 
regulation for admission to the bar that 
exist under a federal system with 
forty-eight separate States each having 
full power to admit applicants, and he 
suggests lines upon which improve- 
ments should in his judgment be pro- 
moted. This article is an instructive 
supplement to his essay on the histor- 
ical development of the profession and 
the principal contemporary problems 
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of legal education and expert training 
for the bar in the United States, which 
was published in 1921 as Bulletin No 
15 of the Foundation. In both the 
present article of Dr. Reed and in his 
essay of 1921 there are general state. 
ments in regard to bar associations, 
national, state and local, which, I think 
ought to be qualified as altogether too 
sweeping. He is in error when lhe 
implies that the difference between 
members of bar associations and the 
body of lawyers outside of such asso. 
ciations has little real importance in 
the eyes either of the legal profession 
itself or of the public at large. Quite 
the contrary is the fact, at least so far 
as the American Bar Association anda 
number of the state and local associa- 
tions are concerned. It is true, as he 
states, that bar associations are usually 
selective, but the principle upon which 
they generally make their selection of 
members is perfectly clear and so far 
sufficient and sound, and that is, the 
test of good moral character and good 
repute and standing in the profession; 
and this standard has been as a general 
rule fairly, impartially and liberally 
applied. There have been some mis- 
takes; but that is reasonably inevitable 
in such organizations, and they have 
been so few as to be negligible and not 
to justify any generalization or con- 
demnation of the selective system. 
Whether bar associations should ulti- 
mately fix standards of admission based 
upon education or scholarship or col- 
lege training is very doubtful, although 
many competent observers seem in- 
clined to the conclusion that a require- 
ment of at least two years’ actual 
attendance at a college should be a 
necessary qualification not only for 
admission to membership in bar asso- 
ciations but for admission to the bar. 
It is argued that, with constantly 
increasing facilities for attendance 
at college and free tuition or ready 
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means for a student to work his 
way through college, no hardship or 
injustice will ordinarily result to 
ambitious and deserving students. 
Whilst I am clear that better education 
than is now required has become quite 
essential, if not imperative, I am not 
prepared to assert the conviction that 
more searching tests and severer exam- 
inations of non-college students as to 
their general education before they 
were allowed to commence the study 
of the law might not be sufficient. 

The development of better education 
and more expert training is a problem 
which must be dealt with primarily at 
the source, and progress is being con- 
stantly though slowly made in that 
direction as the result principally of the 
constant labors of the American Bar 
Association and state and local associa- 
tions acting in coéperation with the 
better law schools. The control of 
education and preparation for the bar 
and the consequent duty and responsi- 
bility have never been vested in the 
profession but in the several legislatures 
or in the courts, and any attempt of 
either to make the rules so stringent as 
practically to exclude from the profes- 
sion students of little or no means who 
have not been able to attend a college 
might meet at present insurmountable 
popular objection, if not resentment, as 
an attempt to create a privileged class 
limited to the well-to-do and to exclude 
worthy men and women from the pro- 
fession, who, it will be asserted, could 
acquire the necessary education 
through private instruction and study 
and the necessary expert training in 
law offices. However imperative the 
necessity for higher standards of expert 
training for admission to the profession 
may be, in the interest alike, as stated 
above, of the profession and the public, 
it must ever be borne in mind that 
there are obstacles to creating a privi- 

professional class 
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such as is found in the English and - 

French Bars. Too much uncritical _ by 
sentiment in favor of democracy and — ng 
free opportunity and too much repug- 
nance to the violation of what many ry 
call our political philosophy stand in 
the way. There is, however,a marked 
tendency towards improvement in the — 
requirements for admission to the bar, 
and this tendency is being constantly 
cultivated and given impulse and direc- Be 
tion by the activities and services of — 
most of the bar associations and law — 
schools. 7 
RENDERING A GREAT PuBLic SERVICE 

If the limit of this outline permitted, : m 
it would be instructive, and would - 
refute many criticisms, fully to review __ 
the work done by the leading sel 
associations and the valuable services M 
rendered by them. Reference can — 
only be made to three of these bar 
associations, that is, the Association of _ 
the Bar of the City of New York, | 
organized in 1869-1870; the New York _ 
State Bar Association, organized in — 
1876-1877, and the American Bar | 
Association, organized in 1877-1878. 
From the activities of these three 
associations the useful service which is id ay 
being rendered by bar associations can 
be fairly determined. 

In December, 1869, at a time of 
great public demoralization and polit- 
ical corruption, culminating in what is ar 
known historically as the Tweed Ring a) aa 
Scandals in the City of New York, the 4g as 
profession in that city organizedforthe _ 
immediate purpose of removing abuses | = 
in the administration of justice that 
threatened the foundations of society = < 
in the City and State of New York and 
constituted as well a national menace. 
An organization of leading lawyers — 
then successfully rendered a great 
public service by purging the bench and 
enforcing higher standards of profes- 
sional conduct and ethics. An associa- _ 
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tion composed of members of the bar of 
the City of New York was thereupon 
organized and dedicated to the purpose 
of sustaining the profession in its 
proper position in the community and 
thereby enabling it, in many ways, to 
promote the interests of the public. 
This organization was later incorporated 
by special act of the New York Leg- 
islature in April, 1871, under the name 
of “The Association of the Bar of the 
City of New York,” “for the purpose of 
maintaining the honor and dignity of 
the profession of the law, of cultivating 
social relations among its members and 
increasing its usefulness in promoting 
the due administration of justice.” 
This declaration of purposes was 
amended fifty-three years later, in 
1924, so as to read as at present, viz.: 

For the purposes of cultivating the 
science of jurisprudence, promoting reforms 
in the law, facilitating the administration 
of justice, elevating the standard of integ- 
rity, honor and courtesy in the legal pro- 
fession, and cherishing the spirit of brother- 
hood among the members thereof. 


The total number of active members 
of the Association is now 2740, in 
addition to whom are 803 associate 
members (being lawyers residing and 
practising outside the City of New 
York), 85 honorary members, and 35 
exempt members, or a total present 
membership of 3663. It has 30 stand- 
ing committees and 27 special com- 
mittees with 565 members serving on 
them. If activities of these various 
committees could be detailed in this 
article, they would convince any 
impartial investigator that the Asso- 
ciation has rendered and is rendering 
highly important and effective public 
services. 

The prestige and influence of the 
Association both in the eyes of the 
profession and of the public have arisen 
from the work of these committees, and 
the aggregate of — and un- 
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requited public service rendered by 
their members, nearly all of whom are 
in active practice, is prodigious. 

In truth, public service has always 
been the controlling and vivifying 
spirit of the Association and the source 
of its importance, prestige and influence 
in the public eye, and at no period has 
greater or more expert public service 
been rendered than during the past few 
years, or has its public influence been 
greater. 

At the celebration of the semi- 
centennial of the foundation of the 
Association in February, 1920, Mr. 
Edward W. Sheldon, for many years a 
member, presented a history of the 
Association, and recounted its achieve- 
ments and the importance and high 
quality of the services rendered by its 
members during the fifty years that he 
was chronicling, and its constant sue- 
cessful efforts to uphold high profes- 
sional standards and _ professional 
ethics. With fine spirit he emphasized 
the duties which its members must 
perennially perform, and in conclusion 
said: 


The future activities of the Society, 
guided by the experience of the past, unfold 
themselves clearly and urgently. But the 
members should not be content with this. 
The needs of the time call for an enlarged 
program. As conditions following the 
Civil War had a potent effect in the forma- 
tion of the Association, so the sequels to the 
World War present new dangers and new 
duties. To deal with these effectively the 
bar can find no better inspiration than the 
example of their predecessors who brought 
the Association into being. .. . 

Under that leadership the community 
had striking proof of what a high-minded, 
courageous and united bar could accomplish 
in a grave civic crisis. The legend on the 
corporate seal, a replica of which hangs in 
the meeting hall of the Association, con- 
cludes a sentence from the “Politics of 
Aristotle” which may be rendered: “ Where 
the laws are not enforced, there can be no 
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free state, for it is essential that the law be 

supreme.” ‘These words are as profoundly 
true now as they were when written twenty- 
two centuries ago. In the present national 
and world ferment the cause of justice and 
righteousness and peace may have need of 
another spiritual uprising by the profession 
specially charged with the regulation and 
enforcement of government by law. 


What has been above said of the 
Association of the Bar of the City of 
New York may likewise be said of the 
services of the American Bar Associa- 
tion and of the New York State Bar 
Association, as well as of a number of 
other state and local bar associations. 
It is impracticable in the limited space 
allotted to this article to set forth their 
many public and patriotic services and 
their salutary activities constantly 
increasing in quantity and quality. 
There are no manifestations more 
progressive or more encouraging than 
these public services and activities of 
bar associations. Their annual reports 
will give some idea of the public impor- 
tance and value of their labors. Few 
important statutes of general interest 
and effect are enacted by Congress 
without the expert advice and collabo- 
ration of the American Bar Association, 
and few important statutes are enacted 
by the Legislature of the State of New 
York without the expert advice and 
collaboration of the State Bar Associa- 
tion, or of one or more of the local bar 
associations. 

Indeed, it may be confidently as- 
serted—and such is the view that has 
been repeatedly expressed by compe- 
tent visitors from abroed—that in no 
other country and under no other 
system of bar organization has the pro- 
fession rendered any public service or 
exercised any public influence at all 
comparable to the public service being 
rendered and the influence being exer- 
cised by the leading bar associations of 
the United States. 
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Last year, 1927, the New York State 
Bar Association completed its semi- 
centennial of service, and an examina- 
tion of its Year Books will furnish an 
instructive history of patriotic service 
in almost every field of legal activity, 
which directly or indirectly beneficially 
affected the personal interests of every 
class of inhabitants. resi 


fates 


NATIONAL SERVICE 


This year the American Bar Associa- 
tion will celebrate its semi-centennial 
of national service. Its history fur- 
nishes an exceptional and splendid 
record of the development of fine 
traditions and commitments, which will 
well repay all the attention which 
historians or students of bar associa- 
tions may devote toit. Its well-known 
and scholarly Journal has recently 
referred justly to the history of the 
American Bar Association as in large 
extent the history of the Nation for 
fifty years viewed from the legal angle, 
and its Journal and Year Books contain 
many scholarly contributions of perma- 
nent and historical value. No one can 
examine these volumes without being 
profoundly impressed by the great 
amount of expert and scholarly service 
being constantly rendered by its officers 
and committees; and it is a source of 
regret that it cannot in this article be 


shown in detail. at an 
CONCLUSION 


As has been truly said, the lawyer’s 
part in public service and the govern- 
ance of the State is not to be deter- 
mined by what he does in the public 
eye. It is not all found recorded in 
statutes or law reports; nor is it con- 
fined to what is published in the press. 
He labors among the numberless ob- 
scure who do so much of the real and 
necessary work of society. Yet the 
lawyer’s services are none the less 
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valuable and none the less influential 
and fruitful because unknown and 
unappreciated outside the profession 
and members of legislative and official 
bodies. Study, collaboration with 
each other in bar associations, prepara- 
tion to serve, advice and assistance to 
legislative committees and public offi- 
cials are all in and of themselves true 
and real public services. 

The labor, for example, of the Com- 
mittee on the Amendment of the Law 
of the Association of the Bar of the 
City of New York has annually been 
enormous, for each year it studies and 
passes upon innumerable bills pending 
in the New York State Legislature. 
In this field of service, the influence of 
the Committee has been of incalculable 
benefit to the State of New York. 
There is not space to mention other 
committees of that Association whose 
services likewise exhibit a high order of 
legal scholarship and expert ability 
devoted to the public service, showing 
great opportunities greatly employed. 
The same is true of committees of the 
American Bar Association and of the 
New York State Bar Association. It 
would take an essay in itself to narrate 
the services of each of these active bar 
associations. 

The times are stirring the profession 
to broader studies and service, and the 
scholar at the bar may be coming into 
hisown. Nowhere is this more evident 
or encouraging than in bar associations. 
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If the progress has been and is slow, we 
must never forget that the Common 
Law and the system under which the 
profession practises in the United 
States has developed through the 
centuries very slowly, step by step, by 
practical experience and experiment 
and from actual litigation—from the 
labors and the arguments of counsel 
and the decisions of judges seeking 
sound, practical and just rules to 
regulate human relations. 

The purpose to which the bar associa- 
tions of the country are primarily 
dedicated is to inculcate the spirit of 
public service among their members as 
of so much more real and lasting 
importance than service to clients and 
to instil a fuller appreciation of the 
truth that reform and progress in our 
systems of law and procedure must 
depend upon an expert and scholarly 
bar and a bench recruited from such a 
bar. There cannot hereafter perma- 
nently be efficient and great courts, 
whether national or state or local, 
without scholarly and competent bars 
ever determined through coéperation 
and collaboration in bar associations 
and law schools to contribute, in the 
full measure of their several abilities 
and opportunities, to the reform of our 
laws and their more efficient, impartial 
and just administration and to the 
maintenance of the highest possible 
standards of professional service and 
ethics. 
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RESENT methods of control of 

members of the Bar as a general 
thing are rather unsatisfactory. Many 
lawyers resent being called to account 
by a Bar Association of which they do 
not happen to be members. The fact 
that they are not members of the Asso- 
ciation does not necessarily mean that 
they are not in every way perfectly 
reputable members of the Bar. In 
some States membership in the State 
Bar Association is compulsory. Mak- 
ing membership in the Bar Association 
compulsory prevents a certain amount 
of ill feeling that is bound to exist where 
lawyers are divided into two classes, 
those who belong and those who do not. 
In these States therefore the Commit- 
tee that is investigating the conduct of 
a member of the Bar is investigating 
one of its own members. Lawyers 
usually have a feeling that to be called 
before the Bar Association Committee 
is a reflection on their standing. The 
fact that a vast majority of complaints 
are groundless is clear proof that it is no 
reflection whatever on the standing of 
these lawyers. 

By far the best p!an of Bar discipline 
that has come to the writer’s attention 
is that now in effect in the State of 
Washington. The State is divided into 
several districts. ‘The Supreme Court 
appoints a Committee of Inquiry, the 
members of the committee serve with- 
out pay and their function is similar to 
that of a Master in Equity. Com- 
plaints before this committee are in- 
vestigated and presented by a paid 
secretary, one for each district. The 
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advantage of this system is to adjust 
the proceedings both in form and sub- 
stance to the nature of an inquiry by the 
Court into the conduct of its officers 
and then place more directly in the 
hands of the Court any disciplinary 
measures. This system is_ being 
strongly advocated in Massachusetts 
but the Legislature has not yet seen fit 
to adopt it. 

For some strange reason the Courts 
themselves have seldom taken the in- 
itial step in disciplining members of the 
Bar. This step is generally taken by 
State or County Bar Associations, who 
act through a Grievance Committee, or 
some such similar body. These com- 
mittees hear complaints against law- 
yers who practice within their jurisdic- 
tion. Where there is good reason to 
believe a lawyer guilty of a breach of 
professional ethics the matter will be 
called to the attention of the Court by 
means of a formal petition. In large 
cities, such as New York and Boston, 
the Grievance Committee has a paid 
secretary, but as a general rule mem- 
bers and secretaries of these commit- 
tees receive no compensation. Once a 
complaint is before the Court the pre- 
siding justice, if he does not dismiss the 
complaint as not proved, will publicly 
reprimand the lawyer complained of, or 
suspend him from practice for a defi- 
nite period of time, or disbar him from 
practice altogether. Disbarment will 
almost invariably result in his being 
unable to practice law in any other 
State in the union. 

Whatever method may exist in any 
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particular State of enforcing discipline, 
or however speedy or dilatory that 
method may be, its ultimate success or 
failure depends upon the judiciary. 
Many failures in discipline enforce- 
ment may be laid at the door of the ju- 
diciary. A lawyer who has embezzled 
money belonging to a client and who 
has made restitution before he comes 
before the Court for discipline is all too 
often excused and given a further 
chance. I have even heard the rather 
extraordinary reason for clemency ad- 
vanced that the lawyer was of foreign 
birth and for that reason did not under- 
stand the standard of honesty and fair 
dealing that obtained in his adopted 
country. No Bar standards are possi- 
ble unless judges hold all members of 
the Bar to the same high standards. 


CompLAINts AGAINST LAWYERS 


7 In the City of Boston there are some 


four thousand lawyers. The Griev- 
ance Committee of the Boston Bar As- 
sociation during the year ending Octo- 
ber 30, 1927, received 313 complaints 
against lawyers. Of all this large num- 
ber of complaints only 26 were con- 
sidered to be of sufficient gravity to be 
heard by the full committee. The 
great majority of all the complaints 
were adjusted by the secretary to the 
satisfaction of all parties. 

Most complaints against lawyers are 
due to a lack of understanding on the 
part of complainants. It is only hu- 
man nature for us to believe that our 
case is a good one. People who have 
had but little experience of the law 
brood over their rights such a long time 
that they are apt to be utterly biased 
and unreasonable. They feel that to 
lose is impossible. When, because of 
the fact that their case was not as 
strong as they thought it was, they ac- 
tually lose it, it seldom occurs to them 
that the difficulty is with the case it- 
self. Some of them rush to the conclu- 


sion that they lost because of the ineffi- 
ciency or dishonesty of their attorney, 
This situation is repeated over and over 
again before the Grievance Committee, 
It is a most difficult sort of complaint to 
handle as the complainant seldom can 
be convinced of his error and for the 
rest of his life will spread the doctrine 
that lawyers are dishonest and that he 
himself is a living proof of the fact be- 
cause he lost the best case that was ever 
heard of. 

While the great majority of lawyers 
are honest there is a minority in every 
community that is far from honest. 
Unfortunately it is usually the most 
unscrupulous ones who are the most 
successful in evading trouble. The 
secretary of the Grievance Committee 
is usually very well aware that certain 
individuals are rather shady characters 
but he is frequently prevented from 
taking any action as it is impossible to 
prove what he believes to be true. | 


Common Types or OFFENCES 


Of the very small percentage of cases 
where the lawyer is guilty of miscon- 
duct the following are the most com- 
mon: 

(a) A lawyer who is very hard up is 
subjected to a desperate temptation 
when he has settled a claim for a client 
and the money he needs so much for 
himself and his family is actually in his 
hands. It is at this time that the ma- 
jority of lawyers who go wrong get into 
trouble. The peculiar relationship of 
lawyer and client makes it possible for a 
lawyer to fail in his trust with an ex- 
cellent chance that his failure may 
never be discovered. Too many men 
practice law with little or no financial 
resources behind them and when their 
practice is not successful, or they have 
unexpected family expenses due to long 
illness or some other misfortune, they 
are fit subjects for temptation that ul- 
timately leads them to the embezzle- 
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ment of their clients’ funds. Almost 
always in these cases the lawyer fully 
intends to make the amount good be- 
fore its loss is discovered. In this he is 
no exception to the bank clerk or other 
employee who is misappropriating his 
employer’s funds. The lawyers who 
undertake a case for a client with the in- 
tention of robbing him are few indeed. 
Embezzlement in cases that have come 
to my attention are generally the result 
of sudden impulse and because the 
lawyer in question is on the verge of 
bankruptcy. The number of young and 
struggling lawyers is legion yet it is re- 
markable how few cases there are where 
the funds of a client are mishandled. 

(b) A type of case that is somewhat 
allied to embezzlement is that where a 
lawyer misrepresents to his client the 
amount for which his case has been 
settled. It is not a difficult matter to 
persuade an ignorant or careless client 
to sign a blank release running to a 
street railway company or to an insur- 
ance company against whom the client 
has a claim for damages. The lawyer 
can then fill in the real amount of the 
settlement and tell the client that he 
received a lesser sum and pocket the 
difference. Fortunately for the world 
at large lawyers who practice this form 
of fraud do not remain undetected for 
any great while. Clients have a great 
way of becoming suspicious and ulti- 
mately going to the defendant in the 
case and thus finding out the true 
amount of the settlement. 

(c) The so-called “ambulance chas- 
er” still exists although his meth- 
ods are a little more subtle than they 
were many years ago. The ambulance 
chaser does not follow the ambulance 
today as he used to do in the good old 
days, but he has a working arrangement 
with enough doctors, nurses, police and 
others who are first to hear of accidents 
and he has an excellent chance to get a 
client very shortly after an accident has 
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occurred. In fact, some of these gentry 
have become so brazen that they will 
frequently write to the defendant an- 
nouncing that they represent X who is 
at present in a hospital, long before 
they have even made X’s acquaint- 
ance, and occasionally they have the 
nerve to accept an offer from the de- 
fendant and go to the hospital with a 
release and blandly introduce them- 
selves to X as his attorney. X is gen- 
erally delighted that someone is taking 
such an interest in his case and raises no 
objection to being represented by a 
lawyer whom he has never retained. 

Should the case be one that cannot be 
settled because the defendant is labor- 
ing under the belief that he has a de- 
fence to the action this type of lawyer 
can so frame the evidence at the trial 
that victory is fairly certain. The 
framing of testimony or the production 
of witnesses that were never at the 
scene of an accident is by no means un- 
known and is an extremely difficult 
thing to stop. Many tort lawyers will 
recall the story of the case in which a 
man was endeavoring to recover dam- 
ages for being run into by a street car. 
He testified in the morning of the trial 
that he could not see the street car 
until just as it was upon him as his 
vision was obscured by a large coal 
truck. Asa matter of fact his attorney 
well knew there was no coal truck any- 
where near the accident. That after- 
noon the street railway company put 
the supposed driver of the mythical 
truck on the witness stand who testified 
that at the time of the accident he was 
fifty yards away from the street car 
and that the vision of the plaintiff was 
in no way obscured. 

(d) While the “ambulance chaser” 
is a person almost wholly without 
ethics and has no conception whatever 
of the duty owed either to the court or 
his client he is at the same time a far 
more desirable citizen than the worst 
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type of the so-called criminal lawyer. 
To appear in criminal cases is not only 
an honorable thing to do but sooner or 
later usually becomes the duty of al- 
most every member of the Bar. Every 
defendant is eniitled to a proper de- 
fence and unless those accused of 
crime can find attorneys to represent 
them they have but little chance even 
though they may be innocent of the 
crime charged. Every large city con- 
tains a small group of lawyers whose 
business is almost entirely that of de- 
fending criminals. As one of them put 
it once, “ While my practice is a lucra- 
tive one I find that I have a very 
changing clientele.” These men are 
not interested in whether their client is 
guilty or innocent, nor are they inter- 
ested in presenting his defence in the 
fairest possible manner, but they are 
primarily interested in obtaining every 
cent he has in the world. If he has 
nothing they scare his relatives into 
even mortgaging their furniture and 
personal effects in order to provide 
money for the defence, although in a 
great many cases any lawyer could tell 
them that the defence was quite a hope- 
less one and it would be far better for 
the accused to throw himself on the 
mercy of the Court. That these same 
lawyers by utilizing the resources of the 
criminal law to the utmost obtain the 
release of many guilty men there is no 
doubt. 


The question of fees is one which 
most Grievance Committees approach 
with extreme hesitation. To set the 
fees of a practising lawyer is always a 
hard problem. Most Grievance Com- 
mittees hesitate even to listen to a com- 
plaint in regard to a fee unless the fee is 
such a large one that it practically 
amounts to extortion. A client who 
believes he has been charged too much 
can always appeal to the Courts to ad- 
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just a fee which he believes to be un- 
reasonable. It is the general attitude 
of Bar Associations throughout the 
country that the client should look to 
the Courts and not to the Association in 
all fee disputes. While this may be a 
sound way of looking at the matter it is 
not a very practical one as most Courts 
are extremely reluctant to find against a 
lawyer in a fee case. The client is ata 
further disadvantage as in order to sue 
his former lawyer he has to retain a new 
one and the new one of course is en- 
titled to a fair fee for his work. Many 
lawyers refuse to take cases of this na- 
ture as they think it is unethical to ap- 
pear against a brother attorney. The 
only practical way to handle the matter 
is for the secretary of the Grievance 
Committee to take the case up unoff- 
cially and endeavor to act as a mediator 
between the parties. If the fee is 
really too large the lawyer is generally 
willing to adjust it and if it is not too 
large the client should have the situa- 
tion explained to him so he may realize 
the value of the work done by his law- 
yer. It is impossible to standardize 
legal fees as their size depends on a 
great many different factors. Looking 
up difficult points of law often takes a 
great deal of time and the client not be- 
ing able to understand the matter at 
all fails to see why his case is so expen- 
sive. It may be a common feeling that 
lawyers charge too much for their serv- 
ices. The plain fact of the matter is 
that lawyers as a class are not excep- 
tionally well to do. Men who have 
made fortunes practising law are ex- 
tremely rare. The amount of money 
made by successful lawyers is as a rule 
far less than that made by business men 
of equal ability. - 
CoNcLUSION 
Having been secretary of a Grievance 
Committee for some five years I have 
had a pretty good opportunity to judge 
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lawyers as a class and am convinced 
that the standard of ethics among law- 
yers is far higher than the public be- 
lieves. There are dishonest people in 
every profession. There is so much 
publicity about lawyers who are dis- 
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honest that people tend to forget the 
vast preponderance of lawyers who go 
quietly about their business dealing 
fairly by their clients and doing every- 
thing in their power to expedite 


justice. 
oo 


=, 


| 


Legislative Reference Work: ASummary _ 


_ Assistant Professor of Government, University of Oklahoma Mes 


EPs HE reasons for the establishment survive, some means must be found of 
of agencies for legislative reference equipping the legislator with facilities 
work are so numerous that they can for handling intelligently the problems 
only be summarized in a brief article. thrust upon him. 
Democratic government results in legis- The results of faulty and ill-informed 
latures composed of the rank and file of _ legislation, from the standpoint both of 
the people, for the most part without technique and substance, come back 
mee special qualification for the highly upon the public in the form of endless 
ql technical job of statute law making. and costly litigation. If the courts are 
‘The drafting of bills and the relation sometimes charged with usurping legis- 
of new laws to the existing body of the lative functions in their decisions, the 
statute law is a task of such difficulty reason is frequently that the statutes 
that the ordinary untrained and rela- that the court is called on to interpret 
tively inexperienced legislator cannot and apply are so vague and faulty that 
be blamed for the innumerable defects the duty of imbuing them with some 
and confusions that mark our laws. meaning and order devolves upon the 
Add to the foregoing the rapid political courts. The very volume of the law, 
turnover in the United States, and our which is such a large factor in making 
detailed, complicated constitutional for confusion, is partly due to defective 
provisions regarding legislation, and it legislation in the way of repeals and 
is easy to see why in so many statesthe amendments. There is no hope that 
-__- eondition of the statutes is chaotic. these problems will merely work them- 
Ts: These, however, are purely technical selves out in the course of time, inas- 
difficulties. Even if they could all be much as the whole tendency of events 
eliminated there would still remain to is toward an almost geometric intensifi- 
the legislator the tremendous task of cation of the difficulties. 
making intelligent laws on a thousand 
and one matters of constantly increas- Tue NATURE OF LEGISLATIVE q 
ing complexity. The successful work- REFERENCE Work 
ing of political democracy was a The legislative reference bureau, 
relatively simple matter a hundred called into being with the hope of aiding 
years ago, but the industrialization and in the solution of this problem, had its 
i urbanization of the country have origin in New York and Wisconsin. 
brought in their trail a multitude of Its organization and functions vary 
highly technical and complex problems from one state to another, but every- 
which the modern legislator is called where its function is to aid the legis- 
on to face and solve. Moreover, the lator in the task of law-making. Its 
_ latter must carry on his work under two most important activities are bill- 
bombardment from various interests drafting and library reference work, 
| and organizations maintaining lobbies and these may be separated or com- 
at the state capitol. If democracyisto bined under one organization. _ 
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Bill-drafting, of course, aims to meet 
the more purely technical difficulties of 
the legislator. A few expert draftsmen 
are retained, to whom any legislator 
may go with a project for a bill which 
he wishes to introduce. The legislator 
and the draftsman work out the details 
of the bill together, and the latter 
draws it up for presentation. This 
procedure eliminates the danger of 
technical unconstitutionality, but, of 
course, a draftsman cannot be expected 
to take any responsibility for the con- 
stitutionality of the substance of a bill. 
It very often happens, however, that 
the draftsman, because of his knowl- 
edge of the law and the decisions of the 
court, can advise the legislator pretty 
accurately as to the validity of his bill. 
There is no way of proving that the 
amount of unconstitutional legislation 
has been decreased by the work of 
legislative reference bureaus, but if the 
work is done with any measure of 
efficiency it is hard to see how such a 
desirable result could be avoided. 

If bill-drafting were the only work of 
the bureau, the institution would tend 
to become a seasonal one, although in 
many instances legislators use its 
facilities in the interim between sessions 
for the preparation of bills. But in 
some instances the legislature makes 
provision for the utilization of the 
bureau’s facilities all the year round. 
Nebraska and Pennsylvania, in par- 
ticular, have directed their bureaus to 
prepare codifications of the law on 
various subjects. In Massachusetts a 
loose-leaf system is used for the com- 
pilation of the state statutes, and the 
bill-drafters are given the function of 
fitting the session laws in their proper 
place and noting all repeals and other 
relationship to previous legislation. 
By this method Massachusetts has 
evolved a scheme of what is practically 
continuous consolidation of the laws. 
In other states the work of preparing 
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periodic consolidations of the laws has 
been placed in the hands of the refer- 
ence bureau. 

So far as its other main function is 
concerned, the bureau operates as a 
highly specialized library. It differs 
widely from the ordinary library in the 
nature of the material on its shelves. 
Books, for instance, will play a rela- 
tively minor part in legislative refer- 
ence collections. The aim of the 
bureau is to make readily available 
material which will be of value in the 
preparation of proposed laws. The 
reference bureau, therefore, will spe- 
cialize in fugitive material of such a 
nature as not to be found usually in the 
ordinary library,—for instance, news- 
paper clippings, magazine articles, 
speeches, papers presented before eco- 
nomic, political, or scientific organiza- 
tions, university seminar material, 
doctoral theses, and so forth. And 
since the time element is very often an 
important factor, the bureau will put 
its material in such form as to be 
collectible on a moment’s notice. In 
some cases, for instance, books will be 
cut up and valuable and pertinent 
portions filed away under appropriate 
headings. 

This kind of work, of course, goes on 
as well during the interim as when the 
legislature is in session. Sometimes, 
however, the legislature imposes addi- 
tional tasks, as, for instance, the 
pursuit of special studies on important 
matters coming up for legislation. In 
some cases the results of these special 
researches are published in the form of 
pamphlets and made available for the 
public at large. In states where the 
university is located at the state capital 
a close working relationship is estab- 
lished between the bureau and the 
university whereby advanced and grad- 
uate students work out research prob- 
lems in the field of government under 
the supervision of the bureau, and the 
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results of the work are utilized by the 
latter. Much work of this sort, for 
instance, has been done in Wisconsin, 
Nebraska, and Rhode Island. The 
Illinois bureau did a vast amount of 
valuable work in the way of compiling 
information for the Constitutional 
Convention of 1919. Many other 
scattering functions have been en- 
trusted to legislative reference bureaus 
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times a victim of our American theory 
of separation of powers. It is impossi- 
ble here to go into a full discussion of 
problems of administration, but if the 
bureau is placed under the control of 
the legislative branch, and if, as so 
frequently happens, there exists a feud 
between that branch and the executive, 
the latter will probably distrust the 
bureau and will refuse to entrust to it 


in various states. = == any of the important administration 


DIFFICULTIES AND DANGERS 


The experience of reference bureaus 
over a quarter of a century makes 
inescapable the conclusion that the 
institution must at all odds avoid any 
participation in politics. The bureau 
can become too active, too zealous for 
its own welfare. Probably the two 
most outstanding and effective bureau 
directors in the country have been, re- 
spectively, Charles McCarthy of Wis- 
consin, and John A. Lapp of Indiana; 
and both of these men got into very 
serious difficulties with their respective 
governments. The difficulty is that a 
man who is actively interested in state 
government, and who happens to head 
the reference bureau, is too likely to 
take a personal interest in the progress 
of certain bills. These bills may be 
obviously and undoubtedly in the 
public interest, but if the bureau or any 
of its personnel seem to be taking any- 
thing more than a purely professional 
interest in the drafting of the bill and 
its subsequent fortunes, they are 
almost bound to run afoul of some 
group of politicians whose interests are 
adversely affected by the bill. The 
real merits of the issue will be overlaid 
by a smoke screen of political oratory, 
in which the main element will be a cry 
that the activity of the bureau is a 
perversion of representative govern- 
ment. 

Furthermore, the bureau is some- 


ss measures it may want drafted. In 


such a case, the bureau may do a great 
deal of work, but it will be relatively 
unimportant, and will have little effect 
on the statute law. On the other hand, 
if the executive branch controls the 
bureau, it may incur the suspicion of 
the legislative, in which case again its 
usefulness may be curtailed. Some- 
thing more serious than such an 
eventuality may, of course, occur: the 
disgruntled party to the controversy 
may make an attack on the bureau and 
try to abolish it, or at least to decrease 
its appropriations. Such was the ex- 
perience of the Indiana bureau at one 
time, and others have also had trouble 
from similar causes. 

It seems likely, however, that as the 
bureau becomes more and more an 
accepted institution in the state gov- 
ernment, such attacks will diminish. 
What is most essential is that reference 
bureaus should build up and maintain 
such a code of professional ethics that 
their motives would be absolutely 
beyond question. That is no doubt a 
goal difficult of achievement in the 
United States, but it is one that several 
bureaus are approximating. In Great 
Britain the office of Parliamentary 
Counsel to the Treasury is recognized 
as being completely out of politics, and 
the tradition is so thoroughly estab- 
lished and respected that there is no 
thought of a change in that office when 
the political complexion of Parliament 
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PRESENT STATUS OF LEGISLATIVE 
REFERENCE WorK 


During the first few years of legisla- 
tive reference experimentation there 
was, naturally enough, a great deal of 
yariation among the bureaus as to 
methods of administration, functions 
performed, and so forth. In some 
instances the bureaus took upon them- 
selves more than they could possibly 
be expected to perform efficiently, and 
the results were, of course, unfortunate. 
Extravagant predictions were made as 
to the immediate improvement to be 
expected in the statute law, and 
elaborate plans laid for the extension 
of reference functions,—such as the 
scheme of Senator Robert L. Owen for 
asort of graduate school of government 
research in connection with a federal 
legislative reference bureau. Of late 
years, however, there have been com- 
paratively few changes in organization 
or functions of bureaus. Legislative 
reference work seems to have achieved 
amore or less specific and definite niche 
in the structure of state government, 
and so long as that niche is well filled 
and there is no effort to occupy any 
additional space, an assured future 
may safely be predicted for it. 

So far as results are concerned, there 
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are several matters which must be kept 
in mind. In the first place, it is not 
usually practicable to force every 
member who wants to bring in a bill to 
submit it first to the reference bureau © oh 
for formulation. Furthermore, even 
where a bill is framed by a reference — 
bureau, there may be amendments — : 
added to it in the heat of debate at 
make the bill defective, and it may 
ultimately be passed in a form for which — 

the bureau is not at all responsible. — 
Consequently, even where there is an 
active and effective legislative reference __ 
bureau operating, it cannot justly be — 
held responsible for the total legislative 
output. The task of measuring im- ~~ 
provement in the condition of the 
statute law is not one which yields | 
itself to statistical proof. Numerous 
prominent lawyers and politicians have 
expressed an opinion to the effect that 
reference work has wrought an improve- 

ment, but they are for the most part _ 
advocates of the work and it may be 
objected that they are merely seeing __ 
what they want to see. All that can 
validly be said, therefore, is that legis- _ 
lative reference work is logically con- __ 
ducive to an improvement in the — 
technique and substance of the statute _ 
laws; but is that not enough to estab- — 

lish the value of such work? 
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HE design of this thesis expels 

from the term “lobbyist” all in- 
ferences of illegality or impropriety. 
To influence legislation in any other 
manner than by open and public pres- 
entation of facts and arguments would 
be far beyond the contemplation of any 
legal aid organization. But to induce 
salutary change in law by proper and 
legitimate use of data that points to 
the need of such change, would seem 
to be a province, if not a definite duty, 
of legal aid organizations. 

In many writings during recent years 
much has been said concerning the 
defects in the administration of justice. 
Somewhat less, but still a great deal, 
has been said about the poor man’s 
access or lack of access to justice. The 
service of lawyers in discharge of their 
traditional self-imposed obligation to 
suffer no man to be deprived of justice 
for want of means to employ counsel, 
supplemented by the efforts of legal aid 
organizations, public defenders and 
voluntary committees, to provide coun- 
sel when otherwise unobtainable, opens 
the way to justice, so far as it may be 
opened in that direction. 

However, in the stress of modern 
conditions of life, the obtention of 
justice for the poor, or rather the pro- 
curement for the poor man of his due 
or right, because the lone word “‘jus- 
tice” implies that attainment, demands 
more than mere legal representation in 
courts and in dealings. It demands 
organized effort for obtainment of 
legislation in his behalf. . 


Legal Aid Organizations 
“Lobbyists for the Poor” 


By Ortro G. WisMER 


Attorney, Legal Aid Bureau of Detroit Bar Association; Chairman, Committee, Records of th 
National Association, Legal Aid Organization 
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The present unionized era of leagues, 
societies, alliances, clubs, combines 
and cliques offers confederation for 
mutual support of almost any interest 
conceivable except the diversified in- 
terests of the humble in the application 
of general law. With united front the 
bankers, the brokers, the dairymen, 
the detectives, the sportsmen, the mo- 
torists, the innkeepers, the barbers, 
the mintgrowers, the Swiss bell ringers, 


et al., may and do present their 
complaints to the legislature for 
adjustment. 


With the whole world organized and 
sub-organized for the intermutual pro- 
tection of the members of numberless 
associations of differing purposes, the 
varying interests must often clash. 
Obviously the advancement of one 
must often mean the suppression of 
another. 

In this conflict the unpresented 
claims of the unassociated man of no 
means, whose name is legion, can not 
but fall before an array of assembled 
fact and argument adroitly presented 
in support of conflicting claims. 

True that certain interests of certain 
organizations often coincide with inter- 
ests of the poor. True also that or- 
ganized effort supplied by labor unions 
and others does guard the poor man in 
a few specific interests pertaining to 
wages, employment conditions, work- 
men’s compensation and the like. But 
such effort falls far short of embracing 
all branches of law. And there is a 
definite clash of claims whenever the 
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law in any of its phases fails to stand 
for justice to the poor. 

The test of failure or success of the 
law lies, of course, not in isolated ap- 
plications thereof, but rather in the col- 
lective results of many applications. 
Whenever collective results indicate a 
wholesale failure, by the same token 
they indicate the desirability and 
necessity of marshalling fact and 
argument for cure of the diagnosed 
infirmities. Space restriction forbids 
specimen recitals, and so suffice it to say 
that any legal aid attorney anywhere 
will upon request cheerfully enumerate 
remediable conditions in law as seen 
by him in the constantly recurring 
cases of the law’s failure in some par- 
ticular department. 


LOBBYISTS FOR THE Poor 


Assuming, then, the poor man’s 
need of a lobbyist, who will the lobby- 
ist be? Necessarily some institution 
already in existence. The time, atten- 
tion and money of the laborer are 
fairly well exhausted in his pursuit of 
sustenance and sheiter for himself and 
his family. Sometimes a slim margin 
may be left for security against un- 
employment or sickness, but not for 
organizing and supporting a lobbyist. 
Presently existing societies unfamiliar 
with the problems of the poor in law, 
or not designed for particular action to 
acquaint themselves with such prob- 
lems are clearly ineligible. The es- 
sential qualification—knowledge of the 
plight of the poor in law—practically 
eliminates from consideration all but 
bar associations and legal aid organiza- 
tions. 

Bar associations do not have within 
their reach the collective experience of 
the poor in this, that, or the other 
branch of the law. Private attorneys 
acting separately come into contact 
with remediable conditions of the law 
as it affects the poor, but not fre- 
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quently enough to arouse any lak 
lar concern about the correction of 
those conditions. Even though law- 
yers are in fact generous and charitable, eS [ 
knowledge of this generosity is not on 
widespread among the penniless. Even poe 
when informed of its existence, the 

layman does not readily admit the 
genuineness of lawyers’ altruism. Gen-— 
erally the poor man in trouble reflects, — 


> 


private lawyer. As private oe 
seldom publish their willingness to 
work for nothing, or go out looking for 
charity cases, the bar associations do _ 
not see the collective results of the — 
law’s application to the poor. 
Legal aid organizations, designed for 7 
the expressed purpose of helping i 
through the perplexities of the law any q x 
person needing representation and 
unable to pay for it, attract to -~ ed 
doors the troubles and problems of the 
poor. Knowing that he will have 
sympathetic audience, that his par- 
ticular difficulty will be given full con- 
sideration, in short that his problem 
is the business of the legal aid organiza- _ 
tion, the man without money has no 
hesitancy, no embarrassment, and in- 
deed often enough some actual pleasure 
in going to see his lawyer at the Legal 
Aid Society. There hiscaseisrecorded 
and handled as may be many others of _ 
the same type. ae 
Assume his case to be one of illegal 
distraint of personal property. He is _ 
unable to furnish replevin bond. 


ment? Or if the applicant be a wife — he 
who with her children is being sup- ie 
ported by the city or county while her 
husband languishes in jail under writ 
of capias to insure his presence at the | 
trial of a civil suit, or to enforce pay- 
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common enough to afford a reason for 3 
establishment of a right to sue for pos- oe EN 
session without bond, with change of ~~ 
possession deferred until after judg- 


ment of a judgment obtained against 
him in a civil suit, is the occurrence 
frequent enough to warrant abolish- 
ing of the writ or lessening the impedi- 
ments against his release under a poor 
debtors act? Or if the client be a pur- 
chaser of a home under land contract, 
and loses the property for default in 
one monthly payment after paying 
more than half its value, is such dis- 
aster common enough to justify vary- 
ing periods of redemption depending 
on percentages of purchase price re- 
maining unpaid? 

The answers to these questions and 
many others may be found in the rec- 
ords of legal aid organizations. All 
legal aid organizations speak a common 
language. The uniform standards of 
classification of cases, and the uniform 
system of recording data devised by the 
National Association of Legal Aid 
Organizations and adopted by all its 
member organizations, makes readily 
available the collective experience of 
the poor over all the country in many 
separate departments of the law. The 
legal aid organization should be the 
logical champion of the poor in the 
field of legislation. 

While some of the legal aid organiza- 
tions may point with pride to past ac- 
complishment in the promotion of 
needed legislation, others have hereto- 
fore made practically no efforts in that 
direction. Not because they have 
been blind to the opportunity, but be- 
cause the pressure of business in the 
individual representation of clients has 
restricted the use of their time to the 
performance of that function. How- 
ever, they all reach with hope for future 
achievement. 

To ascertain some of the past use of 
legal aid records in the promotion of 
legislation, and some of the accom- 
plishments of legal aid organizations 
as lobbyists, resort was made to specific 
inquiry of several of them. 


Tue ANNALS OF THE 


ACCOMPLISHMENTS OF LEGAL Amp 
SOCIETIES 


From the responses received it ap 
pears that much work along lines of 
preparing bills for enactment, serving 
on legislative committees of other 
organizations, appearing before com. 
mittees of state legislatures, directing 
letters to legislative bodies, and lend. 
ing of record statistics to other organ- 
izations, has been going forward in the 
legal aid societies of several of the 
larger cities. 

The Legal Aid Society of Atlanta 


writes: 


We are putting all of our records behind 
the Georgia Children Code Commission 
and the Chamber of Commerce in their 
respective efforts to revise Juvenile Court 
Laws and Small Loan regulations. 


The Cleveland Legal Aid Society 
has been instrumental in _ securing 
passage of laws pertaining to small 
loans, wage garnishments, small claims 


courts, service by mail, and other sub- 
jects. The attorney in charge has 
this to say: 


The records of our organization have been 
used as statistics for legislative action. 
Our records show constantly recurring cases 
of some particular type, and it has been 
our practice to tabulate these figures . . . 
with a view to making these facts available 
for publicity, legislation or other purposes. 


The Legal Aid Department of the 
Society for the Protection of Women 
and Children, in Montreal, Quebec, 
acting as lobbyist, obtained for the 
poor, an increase from fifty dollars to 
two hundred and fifty dollars in ex- 
emption of household furniture from 
execution. 

The attorney in charge reports: 

The records of this organization were 
used for statistical purposes for legislative 
action. We have compiled statistics for 
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the use of the Imperial Parliament in Lon- 
don, England, and we have every reason 
to believe that our figures will be useful 
in the future for similar purposes. 


In Boston, an act providing that 
divorce or separate maintenance pro- 
ceedings begun during the pendancy of 
criminal proceedings for non-support 
should not affect the jurisdiction of the 
criminal courts to proceed, was the 
result of efforts of the Boston Legal Aid 
Society. After reciting other specific 
legislation aided or brought about by 
the efforts of the Boston Legal Aid 
Society, its letter continues: 


Our records, of course, show constantly 
recurring cases of the various types shown 
on the standard record sheet used by this 
and other societies. These indicate prob- 
lems which may well come to the attention 
of the legislature. 


In connection with the “Loan Shark 
Bill” in Illinois, which was passed by 
the legislature, after efforts on the part 
of the Chicago Legal Aid Bureau in 
combination with others: 


The Legal Aid files were made use of in 
getting material to be presented to the 
legislators, and one of the Legal Aid 
attorneys was sent to Springfield to appear 
before the Legislative Committee which 
considered the bill. 


From the Legal Aid Society of Rhode 
Island comes word that it has used the 
information contained in its records on 
the occasions of its appearance before 
the legislature in proposed laws affect- 
ing imprisonment for debt as it has 
worked out in the installment _ busi- 
ness, legislation for stricter divorce 
laws, legislation on the Small Loan 
Law of the Russell Sage Foundation 
and the law of workmen’s compensa- 
tion. 

The Bureau of Legal Aid, Depart- 
ment of Public Welfare of Philadel- 
phia, has been instrumental in securing 
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the enactment of several ~~ 
measures important to the man of 
modest means, and, as appears in the ay 
response of the chief attorney: 


In the matter of proposed rental ae 
lation, . . . the statistics of the Bureau of 
Legal Aid constituted the only real “oo 
presented to the committee of the legisla- 
ture at this hearing. oe 


Information comes from the Depart- __ 
ment of Remedial Loans of the Russell — 
Sage Foundation, that during its cam- _ 
paign to secure passage of the Uniform > 
Small Loan Law in several states, it — 
was effectively assisted by testimony 
of legal aid counsel revealing the neces-— 
sity for remedial legislation as shown by 
the experience and records of legal aid _ 
organizations. In the letter so report- | 
ing, special commendation is given the 
work of both the St. Paul and Minne- | 
apolis Legal Aid Societies in 
regard, and the director writes that the 
most effective help from legal aid 
societies came in Ohio, from the Cleve- 
land Legal Aid Society. He hopes to 
translate some of the experience of a” 
Milwaukee Legal Aid Society into — 
support for the Wisconsin bill oe 


under consideration. Concerning the 
Legal Aid Society of Atlanta, the letter 
states: 


Major Boyd is waging a most courageous — 
fight under the most difficult circum- 
stances against the salary buyers in 


Atlanta. He is constantly making use of 7 
his files in this work. 


The letter closes with this comment: Rye 


Certainly the legal aid societies have — 
been big factors in the fight against salary 
buyers. 


The foregoing does not purport to © 
depict all accomplishments of legal aid 
societies as lobbyists, nor all the work 
of any organization mentioned. Too, 
there has been much done along legis- 
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lative lines by legal aid organizations 
not herein named, but to avoid an 
overcharge of fatiguing detail, there is 
related here only enough by way of 
instance to point out the variety of 
past effort, and to demonstrate the 
possibilities of future activity. 


Procress or Lecat Am 


i Fifty years ago, when with the in- 
creasing complexity of life, the surge 
of conditions began to make plain the 
inequality of the poor in law, the field 
of “legal aid” widened. Perhaps it 
may be said that our Great Charter 
in its guarantee to every man of equal 
protection of the law has never oper- 
ated automatically. Presumably the 
man without means to set in motion 
the machinery that produces his con- 
stitutionally assured justice has always 
been at a comparative disadvantage in 
law with his richer brother. But a 
hundred years ago his disadvantage lay 
mostly in his inability to pay counsel 
for representation in court. And in 
those times of even, regular, plain 
living, practically the whole disad- 
vantage could be removed by the 
friendly and charitable assistance of 
individual members of the legal profes- 
sion in specific cases when needed. 
That was the “legal aid” and perhaps 
adequate “legal aid” of the timc. 

Life became more intricate, more in- 
tense, more difficult, more commercial 
and the old kind of “legal aid” had to 
be supplemented by more systematic 
endeavor to assure every man equal 
representation in court, and in law. 
The field of “legal aid’’ widened to in- 
clude organized bodies, legal aid socie- 
ties, particularly designed to provide 
legal representation in court to the 
poor man, who by this time might 


otherwise be unable to procure it, 
But as yet his inequality in law that 
prompted the formation of legal aid 
societies rested chiefly in his inability 
to pay for the services of a lawyer in 
protecting his rights under existing 
laws framed for the equal benefit of all, 
The nations had not yet leagued to. 
gether. The underworld had not then 
come out in the open with election 
slates for promotion of their interests, 


The present era of clubs and councils 
of clubs and associations of councils of 
clubs had not arrived. The legislators | 
fairly well represented people in all 
walks of life, and were interested in the 


public weal. 

In the present unionized age, the 
field of legal aid again widens. No 
longer does equal representation in 
court for the procurement of rights 
under existing laws make one equal in 
law. A man is not equal in law today 
whose only voice in its passage is his 
vote for a representative. A man is 
not equal in law today unless he be 
longs and pays taxes. Not to a city, 
county or state as a citizen of equal 
voice in the government, but to a club, 
league or association as a contributing 
member to the support of a lobbyist to 
protect his interests. 


The varied interests of the poor in the 
making of general law, as well as in the 
application of general law require legal 
aid. That the legal aid organizations 
are the most logical champions avail- 
able or possible in this cause seems un- 
deniable. That they should become | 
open and avowed agents in the lobbies 
of our legislatures, prepared to combat 
for the welfare, comfort and safety of 
the poor, would seem to be the next 
— step in the evolution of legal 
aid. 
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SerexMAN, Ben M. Postponing Strikes. 
A study of the Industrial Disputes In- 
vestigations Act of Canada. Pp. 405. 
New York: Department of Industrial 
Studies, Russell Sage Foundation, 1927. 


Public interest in the methods of settling 
industrial disputes is slowly but steadily 
increasing. Mr. Selekman’s book gives an 
admirable description and appraisal of the 
Canadian system. The author traces the 
origin of the law of 1927 from early legis- 
lative efforts to the great coal strike in 
Alberta in 1906. Mr. MacKenzie King 
was sent to investigate this strike when it 
reached serious proportions. He secured 
a settlement and thereupon proposed a 
general plan for the government investiga- 
tion of labor disputes of national importance 
in the coal mines and great public utilities. 
This plan, which became a Dominion stat- 
ute, provides that upon application of either 
party the Dominion Government shall 
appoint a board of three members who will 
investigate the difficulty, seek to secure 
settlement by conciliation, and if this fails, 
shall render a report on the proper settle- 
ment, which report is then published by the 
government. Such a report is apt to secure 
the backing of strong public opinion. In 
each case a separate board is chosen, al- 
though the same men frequently serve on 
several boards. 

The author points out several interesting 
features of the plan. No code of industrial 
principles has been laid down or developed 
to govern the decision of the boards. 
Oftentimes one board will reject the argu- 
ments accepted by another in a similar 
dispute. 

In general the employers are fairly but 
not enthusiastically favorable to the act. 
The unions at first favored it, later opposed 
it, but since 1918 have on the whole been 
friendly. When in 1925 the act was 
declared unconstitutional, the Trades and 
Labor Congress of Canada representing 
most of the unions asked that it be re- 
enacted in constitutional form. 

The author gives interesting statistics 


of the Canadian Seeunaeen of Labor from 
1907 to 1925. During this time 640 appli- 
cations were made for boards; 536 cases 
were handled under the act; 421 boards 
were actually formed, and over half of the 
reports rendered by such boards were 
unanimous. Of the disputes handled under 
the act, 473 occurred in public utility in- 
dustries. In 90 per cent of these a strike 
was averted or ended. During the same 
period, however, there were 425 strikes 
in which the act was completely ignored. 
In 47 of the disputes in which boards were 
applied for strikes occurred in violation of 
the act. 

On the whole the law seems to have suc- 
ceeded in most public utilities, but to have 
failed in coal mining. This failure, how- 
ever, cannot be fairly charged against the 
act itself inasmuch as the coal industry all 
over the world is in a state of chaos due to 
excess mines and men and the lack of effec- 
tive organization in the industry. 

What can the United States learn from 
the Canadian plan? 

First, that conciliation is the preferred 
method of settling a dispute. 

Second, the merits of a separate board 
for each dispute, compared with a per- 
manent board for all disputes. The sepa- 
rate board avoids the risk of suspicion and 
antagonism so often incurred by a perma- 
nent board. It also leads to a choice of men 
who have distinguished themselves as suc- 
cessful conciliators. Such men are often 
called upon to serve. 

Third, the growing réle of public opinion 
in securing stability of industry. 

Fourth, Canadian experience shows the 
futility of compulsion as compared with 
conference and negotiation under govern- 
ment auspices. 

Mr. Selekman and the Sage Foundation 
have performed a real public service in 
presenting both detailed facts and a general 
appraisal of the Canadian plan. The book 
deserves to be and probably will be widely 
quoted in proposals for American legis- 
lation. 


James T. Youna. a 
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Hit, Howarp C. Roosevelt and the Carib- period in the history of American foreign of ai 
on bean. Pp. xii, 233. Price, $2.50. Chi- policy. som 
— cago: The University of Chicago Press, Dr. Hill’s judgment of Roosevelt and his By! 

7 1927. Caribbean policies seems harsh. The au- ac 
aa John Morley once said that Roosevelt thor attaches undue significance perhaps mig 

; was a cross between St. Vitus and the Ten to written records. Much of international of t 

Commandments. This work proves it. diplomacy is not in the “litera scripta.” law- 
Dr. Hill’s book does not change our ‘They often conceal the facts. Roosevelt mig 

ss @pinion of Roosevelt; it is, however, a most W&S more just and more conservative than men 
F, conscientious and valuable exposition of the written records (even his own) indicate, mil 
ie Roosevelt’s policy toward Panama, Cuba, He was merely impatient of restraint. the 
‘Venezuela, Santo Domingo and Central “That this is ethically right, I am dead disc 
Z e. America. Almost every view expressed sure, even though there may be some tech- unc’ 
. in the book is documented. The author nical or red tape difficulty” (page 164). P 
has had access to important contemporary Harry T. the 
© <a historical records and has used them as- University of Pennsylvania. the 
siduously—particularly the Roosevelt Pa- writ 
pers now in the Library of Congress. He Atpert, Pu.D. The De- hist 
7 has appended an exhaustive bibliography. partment of Justice of the United States, tior 
We Roosevelt went at things like “a bull in a Institute for Government Research: Dis 
china shop” (page 27). He was an op- Studies in Adminstration. Pp. 318. of | 
ie . ; portunist (page 200) whose opportunism The Johns Hopkins Press, 1927. Uni 
was guided by devotion to national defense Dr. Langeluttig’s volume is a welcome Liti 
_ — passion with him. He was an oppor- addition to the notable accumulation of Par 
a tunist not because he lacked vision, but studies in administration which have been eral 
____ because of his conception of the nature and _ prepared under the general direction of the trol 
BA. limitations of democracy. He believed Institute for Government Research. “To pro 
that “nine-tenths of wisdom is to be wise _ present a clear and accurate picture of the law 


jm time, and at the right time.” His functioning of the chief organization that of 
“whole foreign policy was based on the enforces the law of the nation” is the pur- sup 
ee exercise of intelligent forethought and of pose of the author as he states it in his wol 
7 decisive action sufficiently far in advance preface. the 
Of any likely crisis to make it improbable The volume evidences painstaking scru- Go 

_ that we would run into serious trouble” tiny and examination of the federal statutes by 
(page 200). Often he paid little attention regulating the organization and work of sug 
to the far-reaching consequences of his the Department of Justice. The writer dic 
____ aetion or to the problems he created for his has exercised good judgment in confining the 
successors—Cuba being the outstanding his discussion of the history of the office to dist 


exception. Roosevelt was a man of prac- 
tical affairs rather than a doctrinaire. On 
most occasions “he was pure act.” This in 
no way contradicts the almost universally 
held opinion of him. 

His Panama Canal policy showed more of 
St. Vitus; his policy in Cuba, Venezuela, 
Santo Domingo more of the paternalistic 
side of his benevolent imperialism—the 
Ten Commandments side. Dr. Hill has 
contributed to American history in showing 
that Great Britain, not Germany, was the 
persistent leader against Venezuela in 1902 
—contrary to the general opinion and to 
historians’ accounts. This book is a 


an introductory chapter of seventeen pages. 
Too frequently such descriptive studies are 
cluttered with historical details that have 
very little significant relation to the present 
functioning agency. It is the opinion of 
the reviewer, however, that the writer has 
failed in some respects to live up to the 
purpose he set for himself in his preface. 
In picturing the Department of Justice as a 
functioning organization, it is difficult to 
justify omitting from the discussion the 
realities of an administrative situation, 
which, during recent years, have evoked 
such bitter denunciation from both Con- 
gress and the press. Again one can scarcely 
give an intimate picture of the functioning 
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of an administrative agency without giving 
some attention to the factor of personnel. 
By reason of these omissions the work lacks 
a certain punch and vitality which it 
might otherwise have had. The relation 
of the Attorney General to other national 
law-enforcing agencies is a subject which 
might have received more elaborate treat- 
ment. While the author makes certain 
mild suggestions looking toward improving 
the work of the Department, in his entire 
discussion he is for the most part very 
uncritical. 

Part I of the volume, which deals with 
the history, organization, and functions of 
the Department, is well! organized and well 
written. In addition to discussing the 
history and internal organization, the sec- 
tion includes chapters on the Duties of the 
District Attorneys, Marshals, and Clerks 
of the Federal Courts; chapters on the 
United States Prisoners, the Control of 
Litigation to which the United States is a 
Party, the Opinions of the Attorney Gen- 
eral, and the Attorney General and Comp- 
troller General. Part IT considers briefly 
problems in the administration of federal 
law. The author recommends the creation 
of a Judicial Bureau under the general 
supervision of the Supreme Court which 
would conduct the administrative affairs of 
the entire judicial branch of the Federal 
Government. This work is now performed 
by the Department of Justice. Another 
suggestion is that one officer in each ju- 
dicial district be made responsible for all 
the activities of the Department in that 
district. These suggestions together with 
others made by the author seem thoroughly 
sound and warranted by an examination of 
the facts. On the whole the volume pre- 
sents an excellent description of the mecha- 
nism of our national law-enforcing agency. 


Martin L. Faust. 


Beprorp, Scorr E. W. 
Sociology. Pp. xxxiv, 
$5.00. Appleton, 1927. 
This massive volume contains more than 

five hundred readings on a large variety of 

topics relating to the urban community. 

A great amount of labor went into the 

preparation of the volume. One must 


Readings in Urban 
903. Price, 
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record, however, two fatal weaknesses: 
first, the scheme of organization is entirely 
too ambitious—a half dozen volumes would 
be required to give minimum space for 
clarity to this array of topics; second, many 
of the readings are woefully out of date. 
The reviewer is of the opinion that a student 
going through this volume would be stimu- 
lated, perhaps, but certainly he would be 
vastly bewildered. A reading of seven 
lines is not likely to aid greatly in the 
comprehension of a complex subject. Un- 
der the caption Drugs and Health the 
compiler has included certain propaganda 
material against alcohol as a medicine 
published in 1900. One leaves the book 
with the feeling that the clippings of many 
years have been brought together into a 


volume of readings. 4 
Huen Carter. 4 


Ruhrbesetzung und Weltwirtschaft; in Schrif- 
ten des Weltwirtschafts—Institut der 
Handels—Hochschule, Leipzig, Vol. 3. 
Edited by Dr. Ernst Scnuurze. Pp. 
256. Leipzig, Germany: G. A. Gloeck- 
ner, 1927. 

Convincing statistical evidence of the 
economic disturbances in various countries 
of the world, traceable either directly or 
indirectly to the military occupation of the 
Ruhr district in 1923-1924, is contained 
in this series of investigations, made by 
financial and economic experts in sixteen 
different countries. Each investigator ana- 
lyzes in more or less detail the immediate 
as well as the remote effects of the Ruhr 
invasion upon industry, commerce, price 
movements as well as upon financial and 
employment conditions in his respective 
country. Admitting the difficulty of trac- 
ing the general economic disturbances 
throughout the world in 1923 to a single 
factor, such as the Ruhr invasion, without 
giving due consideration to the effects of 
currency inflation in Germany, trade re- 
strictions and efforts at deflation in other 
countries, the authors are quite generally | 
agreed that the military occupation of the 
Ruhr was one of the costliest economic 
experiments ever attempted by man. i 


The effort to measure the actual losses _ 7 


to the nations of the world in monetary 


: 
je 
terms, due to the Ruhr occupation, which 


is made by the Editor of the series, must, 
however, be accepted with decided reserva- 
tions. With so many cross-currents at 
work in the complex world economy of 
today it is futile to attempt to make any 
precise quantitative study of the effects 
of a single influence. The general impres- 
sion of commercial and industrial disor- 
ganization prevailing throughout the world 
in 1923, which is conveyed by the separate 
essays, illustrates very effectively the oft- 
voiced contention that the economic pros- 
perity of all nations depends upon the 
prosperity of each separate nation. Any 
disturbing factor injected into the delicate 
mechanism of modern industry will make 
itself felt in the remote corners of the earth. 
By furnishing abundant statistical con- 
firmation of this observation, the present 
work serves a very useful purpose. 


sq 


Hewert, Witutam Watiace. Rudiments 
of Economics. New York: Thomas Y. 
Crowell Company, 1927. Pp. x, 247. 
Price, $1.75. 


It is obvious that in a book of less than 
sixty thousand words nothing but the barest 
“rudiments” of economics could be pre- 
sented. Moreover, when the “rudiments” 
are interpreted to include not only questions 
of method, of economic evolution, of 
present-day economic organization, of 
production, value and distribution, but also 
most of the “problems” like money and 
banking, stabilizing prices, the business 
cycle, international trade, waste and in- 
efficiency, public finance, labor, economic 
progress and social reform, it is further 
obvious that the delineation of the rudi- 
ments must be in bold, sweeping strokes. 

Yet it must be granted that Professor 
Hewett has done surprisingly well. He 
makes no pretense at adding anything to 
economic science; his sole endeavor is to 
express briefly the “real spirit of economic 
science.” Some may wonder what that 
spirit is, while others who may believe 
that economics has a “‘spirit’”” may doubt 
that it finds a satisfactory incarnation in 
the familiar classical body of doctrine. But, 
never mind, most of the people who are 
looking for the “rudiments” of economics 
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will be glad to find them just as they are 
exhibited in Professor Hewett’s book. 


E. E. Accrr. 
Rutgers University 


Davies, A. Emit. Investments Abroad, 
Pp. vii, 200. Price, $4.00. Chicago: 
A. W. Shaw Co., 1927. 


The keynote of the new book, Jnvest- 
ments Abroad, by A. Emil Davies, is a 
warning to American investors to go slowly 
in the matter of investments in foreign 
securities. He calls attention to the mag- 
nitude of the investments made by United 
States citizens since the war, although he 
demonstrates very clearly that the war 
in this and many other things merely 
accelerated economic changes that were in 
slow progress before that time. While it 
may be true that the American invasion 
of the foreign investment market arouses 
jealousy in some quarters in England, 
the book can in no sense be regarded as 
propaganda designed to play upon Ameri- 
can fears. The author shows convincingly 
the difficulties and disappointments at- 
tending the early ventures of the English 
investor in the foreign investment field and 
candidly warns the American investor of 
the dangers. His discussion of the subject 
of taxation, particularly, the chapter on 
double taxation is timely and of absorbing 
interest. The book is a valuable contribu- 
tion in the field of investments. 


R. Sroy ie. 


Bimpa, AntHony. History of the American 
Working Class. Pp. viii, 360. Inter- 
national Publishers Co., Inc. 

In the preface, the author frankly states 
that he has not attempted to write an 
“impartial history” of American labor 
movements. He “openly takes sides with 
the working class against the bourgeoisie.” 
The pages of the book are freely sprinkled 
with quotations; and the familiar phrase- 
ology of the left-wing socialist is always in 
evidence. 

This contribution is important chiefly 
for its clear statement of the present pro- 
gram and tactics of the Workers (Com- 
munist) Party. The policy of dual union- 
ism has de —_ been — for that of 
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“boring from within.” The revolutionary 
workers are to remain within the organiza- 
tions of “‘backward workers” in order to get 
control of these unions. The reviewer 
wishes that all uncompromising opponents 
of American unionism might read this 
biased history in a sufficiently calm spirit 
to understand its implications. Undoubt- 
edly one lesson would be: If serious labor 
difficulties are to be avoided in the United 
States, we must put our best efforts into 
analyzing industrial relations and into the 
investigation of personnel problems. 
Frank T. Carton. 


Davenport, Evcrene. The Farm. Pp. 
xviii, 462. Price, $3.50. New York: 
The Macmillan Company. 

This is a splendid addition to the Rural 
Science Series edited by Professor L. H. 
Bailey. The book is a general discussion 
of the principles controlling agricultural 
operations. It covers atmosphere, the 
sun as a source of energy, climate as a con- 
trolling factor, the influence of season on 
yield, the making of productive soils, 
rainfall, organisms, drainage, cultivation, 
fertilizers, rotations, and agriculture as a 
national and coiperative enterprise. It is 
an all-round good general farm book. 
The author himself summarizes the sub- 
stance of the book as follows: 

What Nature has done to make farming 
possible. 

What Man must do to make it profitable 
and permanent. 

What interest society must take in the 
enterprise. 

The book is simple in style and yet con- 
tains the wisdom of a Professor Davenport. 

Cryve L. Kine. 


Maynarp, WEIDLER and Beckman. Prin- 
ciples of Marketing. Pp. 682. Price, 
$4.50. New York: Ronald Press Com- 
pany. 

The new book upon Principles of Market- 
ing, by Professors Maynard, Weidler and 
Beckman, is a very thorough treatise of the 
subject of marketing. It seems, however, 


that this book emphasizes the need for a 
standardized terminology by those in the 
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field of marketing and merchandising. 
Quoting the authors, they define marketing 
as “‘Impressing the entire group of services 
involved in the distribution of merchandise 
from producer to consumer.” This is a 
very broad definition, and it seems as 
though the two most important forces in 
this field, advertising and salesmanship, 
have been neglected. 

As one reads this work, keeping in mind 
constantly the authors’ definition, it is a 
very thorough and well-written volume. 
For those who regard merchandising as a 
separate force the book falls short by reason 
of its distributive nature. It enters prac- 
tically every field of business endeavor and 
gives a basic view of business which is all- 
inclusive. 

The illustrative material in the book is of 
such a nature that for marketing courses 
there is practicality expressed which sets 
this book apart as particularly desirable 
for those who are becoming acquainted with 
marketing for the first time. 

J. Russert DavBMaN. 
Mircuett, W.N. Purchasing. School of 

Commerce and Administration, Univer- 

sity of Chicago. Pp. 385. Price, $4.50. 

New York: Ronald Press Co. 

Mr. Mitchell’s book is a badly needed 
addition to purchasing literature, because 
good treatments of the subject are rare. 
Improvements in purchasing technique are 
not new, as evidenced by the recommenda- 
tion of Alexander Hamilton to centralize 
governmental buying. Yet the literature 
of the field is meagre, and aside from the 
books of V. C. Dinsmore and H. B. Twy- 
ford, the worth-while discussions are con- 
fined to isolated chapters in books dealing 
with other subjects, and to scattered articles 
in periodicals. 

His book is to be commended for its 
completeness. It may seem unnecessarily 
discursive in the early chapters in which 
Mr. Mitchell rehashes the marketing 
background of his subject. However, the 
chief weakness of this useful book is its 
failure to emphasize the assistance that may 
be gained from a statistical department. —_ 

C. C. BALDERSTON. 
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Ciemency, Executive, Edwin G. Griffin, 142-5, 

Clients, of defendants, 149. 

Code, civil practice, 84; model of criminal pro- 
cedure, 117. 

Commission, Public Utilities, 84. 

Common Law, 26; conciliation, 62; individual- 
ism, 7; rights of, 3; reinstatement of, 12. 

Common Law Polity, 6. 

Commutations, 142, 143. 

Compensation, 125; dependency, 68; discon- 
tinuance of, 72; involving the young and 
inexperienced and minors, 72. 

Compensation Awards, 68. 

Compensation Board, duty of, 70; members’ 
duties, 73; policy of, 70. 

Compensation Cases, disputed, 73; investigation 
of, 71; noncompensable, 69. 

Compensations Payments, 66, 71; standards in 
speed and determinations, 72. 

Compensation Reviewing Boards, members, 
powers of, 74. 

Compensation Work, magnitude and responsi- 
bility, 70. 

Complaints, criminal misdemeanor, 146; before 
bar associations, 164. 
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Conciliation, 54, 55; courts, 63; effectiveness, 58; 
medium for speedy disposition, 57. 

ConcILIATION—A For THE Law’s DE ay, 
Edgar J. Lauer, 54-9. 

CONCILIATION AND LeGat Arp AN OpporTUNITY 
ror PionEERING, R. H. Smith, 60-5. 

Conciliation, not statutory in U. S., 61; oppor- 
tunity of judges, 65; points toward accom- 
plishment, 55; practical experiments, 57. 

Conciliation Tribunals, 63. 

Conciliation Procedure, 61, 63; quick and cheap, 
62; power of courts, 63; a solvent, 64; time- 
saving, 56. 

Conduct, guidance for, 11; 
rules of, 26. 


regulation of, 50; 


Conference Systems, 72. 
Controversies, disposing of, 60. ‘ er 


Council Method, judicial, 85. 

Counsel, advice of, 72; aid of, 122; assigned, 125; 
objections, 126, 127. 

Courts, civil justice, use of, 98; congested cal- 
endars, 54; criticisms, 85. 


Courts, Equity and Common Law Courts com-" 


pared, 102; expansion of jurisdiction, 103; 
lesser jurisdiction, 87; criminal, 146; police, 
146, 147; municipal, 146; equity, liquidated 
damages, 102. 

Courts, decisions, 14; Rainbow ». Taylor, 100; 
Denison v. Keck, 101; Liberty Oil Co. ». 
Condon, 101. 

Courts, domestic relations, 90; uses of, 117; 
jurisdiction of, 105. 

Courts, family, history of, 110; governed by 
legislatures, 84. 

Courts, international justice, 42, 45; justice, 
148, 153. 

Courts, juvenile, development of, 116; origin of, 
105. 

Court, management, 89; organization, forms 
of, 91; procedure, 83; rule making authority, 


92. 

Courts, responsibility re, insanity, 134; impartial 
physician, 73. 

Crime Commissions, use of, 117; report of 
examinations, mental conditions, 134. 

Crime, defense for, 132. ’ 

Crime Wave Agitation, 139, 140. peal 

Criminal Cases, compromise of, 117. we! 

Criminal Courts, 138, 140. 

Cases, DEFENDER IN, Notes on, J. S. 
Bradway, 119-28. 

Criminal Defense Counsel, 119, 122, 124, 125. 

Criminal Justice, survey of, 93. 

Criminal Law, 42, 148; re, average person, 130. 

Criminal Law and Equity, 103. 

Criminal Lawyers, 148; prosecutions, 147; pro- 
ceedings, 120, 124. 

Criminal Procedure, 12, 136; progress in, 120; 
growth of, 122, 124; change in, 127. 

Custom, change in, 15. 
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Defectives (see delinquents), 28. 

Defendant, undue advantage to, 79; mental 
conditions, 134; counsel of, 121. 

DEFENDER IN CRIMINAL Cases, NOTES ON THE, 
J.S. Bradway, 119-28. 

DeFENDER IN Po.ice Courts, Pusuic, E. R. 
Orfila, 146-51. - 

Defender’s Committee, voluntary, 126. 

Defense, poor persons, 121, 125. 

Debs’ Case, under common law and equity, 1038. 

Declaratory Judgment, as prevention, 97. 

Delinquents (see defectives), 28. 

Delinquency, juvenile, causes of, 106. 

Democracy, officers, 51; paid workers, 51; 
leaders, 51. 

DEVELOPMENT OF SUBSTANTIVE Law on SOCIAL 
Aas DisTINGUISHED FROM PuRELY GOVERN- 
MENTAL Lives, Tue, M. B. Rosenberry, 
26-30. 

DEVELOPMENT OF THE Famity Court, L. B. 
Day, 105-11. 

Day, L. B., The Development of the Family 
Court, 105-11. 

DEVELOPMENTS AND TENDENCIES OF INTERNA- 
TIONAL Law, J. C. Goetz, 37-47. 

Disputes, adjustment of, 55, 56. 

Diseases, mental, 131. 

Divorce, custody of children, 107; effect on 


family, 107. — 

Doctrine of Supremacy, 5. 

Drug Act (see pure food act), 28. 
if 

Economic Changes, 3. ats = 

Economic Order, types of, 2. 

Economic Problems of the Law, 1. 


Economic unification, 2. 

Economy, false, 140, 

Errort To Harmonize Laws «nN THE UNITED 
Srates—UnirorM Laws In GENERAL, William 
M. Hargest, 31-6. 

Erricacy or THE TRIAL or Crvit Cases, T. W. 
Shelton, 95-101. 

Embezzlement, cause for disbarment, 165. 

Emotions and Instincts, change of, 49. 

Epilepsy (see legal insanity), 133. 

Equal Rights Law, 21. 

Examinations, impartial, 72; physicial, 73. 

Executive CLemency, E. G. Griffin, 142-5. 

Expense, overhead, 77. 

EXPERIENCE IN CONTROLLING MEMBERS OF 
THE Bar—ContTroL or THE Bar, R. M. 
Gardiner, 163-7. 

Experimentation, beginning of, 124; compensa- 
tion, 124. 

Experts, 78; board of, 75; committee of, 43. 

Expert Testimony, compensation for, 99; use 
of, 115. 

EXTENSION OF PROBATION IN CRIMINAL CouRTS, 
Charles L. Chute, 136-41. 
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Famity, Persons Property, CHANGES IN 
THE Law or, J. P. Chamberlain, 15-25. 

Federal Courts, supreme, 11. 

‘ees, excessive, control of, 166. = 

Felonies, 146. 

Felony Cases, trial of, 114. et 


Folkway, formulation of, 15. 


Garpiner, Raynor M., Practical Experience 
in Controlling Members of the Bar, 163-7. 

Gas, natural (see oil), 22 

GENERAL Procress, iN CRIMINAL PROCEDURE, 
Justin Miller, 112. 

Goetz, Jacop H., Newer Developments and 
Tendencies in International Law, 37-47. 

Gooprica, Hersert F., The Work of the Ameri- 
can Law Institute, 10-4. 

Government, business of, 32; self-, local, 32. 

Governmental Efficiency, 31. 

GraANDFIELD, Ropert C., Workmen’s Compensa- 
tion Administration in Massachusetts, 66—74. 

Greater Erricacy or THE TriAt or CIvIL 
Cases, Thomas W. Shelton, 95-101. 

Grirrix, Epwarp G., Executive Clemency, 
142-5. 

Gururie, D., Bar Associations in the 
United States, 157-62. 


Habeas Corpus, 79. 

Hale, Sir Matthew, on points of law and fact, 98. 

Hareest, Wiiu1AM M., The Effort to Harmonize 
Laws in the United States, Uniform Laws in 
General, 31-6. 

Har.ey, Hersert, Administering Justice in the 
Cities, 87-94. 

Health Insurance (see insurance), 29. 


Indictments, under common and statute law, 
112. 

Individual and the Family Unit, 16. wey Ant 

Industrial Accident Board, 66, 70, 84. ap 

Inferior Courts, power of, 89, 90. i 

Information, substitution for indictments, 113. 

Injunctions, 6. 

Injunctions, to control intoxicating liquors, 103. 

Injury, personal, 67; report of, office procedure, 
71. 

Insanity, in criminal law, 129; disease syndrome, 
129. 

Insanity AND THE Law, D. J. McCarthy, and 
LeR. M. A. Maeder, 129-35. 

Insanity, as interpreted by law, 130; partial, 131. 

Insurance, accident (see accident), 66; health, 29; 
unemployment, 29. 

Inspectors, Compensation Board, 71. 

International Labor Conference, 46. 

International Law, abolition of war, 46. 

INTERNATIONAL Law, NEWER DEVELOPMENTS 
AND J. Goetz, 37-47. 

International Legislation, 37. 


International Marriage (see marriage), 18. 
International Relations, 37. 
International Traffic, aviation, 37; radio, 39. 
Interpreters, 72. 

Intoxicating Liquors, control by injunctions, 108, 


Jounson, Tueopore A., Some Reflections on 
Solving Social Problems by Law, 48-53. 

Judges, control of, 89; power of, 64; retirement, 
94; transfer of, 96; trial, powers of, 115. 

— Control, 153; controversies, disposition 
of, 5 

ourts, establichment in U.S., 128. 

Judicial Departments, operations, 82, 84, 85; 
shortcomings, 85; responsibility, 85, 86. 

Judicial Power, 91. 

Juries Act, 78. 

Juries, grand, 76; instruction of, 115; selection 
of by trial judge, 118; smaller, 76, 77; special, 
79. 

Jurisdiction, civil, 87; criminal, 87; felony, 88; 
general trial, 87, 88; limited, 87; national over 
marginal waters, 41. 

Jurisprudence, diversified, 31; 
analytical, 1. 

Jurists, committee of, 42; international com- 
missions, 44. 

Jurors, alternate, 115; competent, 75; ignorance 
and inefficiency, 78; obstinate, 76; same in 
similar cases, 77; treatment of, 80. 

Jury Systems, cumbersomeness, 
jurors, 75, 80. 

Jury Trial, 120; changes in use of, 114. 

Jury, responsibility, re: insanity, 137. 

Jury, improvement in personnel, 97; women 
members, 115. 

Justice, administration of, 54, 49, 63, 64, 88, 
84, 85, 93; defects in, 172. 

Justice, better administration of, 11, 12; barriers 
to, 94. 

Justice, conciliation, method of securing, 62; 
criminal, 82; denial of, 54; international, 45; 
uniform, 83. 

Justice, individualization of, 140. 

Justice to the Poor, 173. 


historical and 


75; better 


Laissez Faire Theory, 27. 

Labor Laws, affecting women only, 20. 

Labor, division of, 52. 

Labor Organizations, international, 46. 

Labor Unions, 172. 

Laver, Epear J., Conciliation—A Cure for the 
Law’s Delay, 54-9. 

Law, adaption to social needs, 11; codification of, 
169; conflict of, 13; confusion in, 10; progress 
of, 37. 

Law, Committee on Amendment of, 162. 

Law of Contracts, 129. 

Law, diversity of, 31, 34, 
growth of, 26. 


35; failure of, 48; 
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Law, problems of, 2; educational, 153, 155; poor, 
173. 

Law OF THE Famity, Persons AND Property, 
CHANGES IN THE, J. P. Chamberlain, 15-25. 
Law, improvement of, 11; international, 37, 38; 
international codification of, 42, 43; operation 

of, 50. 

Law, medical expert, 135; mental tests, 131. 

Law, DeveLOPMENTS AND TENDENCIES 
in, INTERNATIONAL, J. Goetz, 37-47. 

Law, positive, statutes and decisions, 26, 29. 

Law, principles of, 44; progress of, 37; progress 
of rules, 85; promotion of, 11; rules of restate- 
ment, 13, 14; source of, 50. 

Law on Socta As DisTINGUISHED FROM PURELY 
GOVERNMENTAL Lines, THe DEVELOPMENT 
or, M. B. Rosenberry, 26-30. 

Law Society, 153. 

Laws, state, obliterated, 31; statutory, 29; 
uniformity, 34. 

Law Substantive, 27; master and servant, 28; 
education, 28; health, 28; changes, 30; values 
in, 27, 29; violations, 130. 

Law, treatment of insanity, 133. 

Laws Unrrorm GENERAL, Errort to Har- 
monizE, W. M. Hargest, 31-6. 

Law of Wills, 129. 

Laws, zoning, 23. 

Law and Insanity, 132; logical principles, 132; 
facts considered, 133. 

Law Libraries, 10, 11. 

Law Schools, development of, 158; types of, 
155; evening schools, 155; standards, 159. 

Lawyers, education of, 96; census of, 157; part in 
public service, 161. 

League of Nations, 42, 43, 44, 45. 

Leex, J. H., Legislative Reference Work—A 
Summary, 168-71. 

Legal Adjustment, problems, 37. 

Legal Aid, accomplishments, 174-5. 

Legal Aid Attorneys, 64. 

Legal Aid and Conciliation, 64; research, 62. 

LecaL Arp OrcGanizations, Otto Wismer, 
172-6. 

Legal Aid Organizations, poor, 173, 174. 

Legal Aid, progress of, 159; problems of, 157, 


159; organized efforts for betterment, 155; 
diversified system, 154. ie 
Legal Opinions, 10. 
Legal Insanity, epileptics, 133; tests, 133. 
Legal Polity, Anglo-American, 5. 

Legal Rights, radio signals, 39. lie Sanh 


Legal Systems, 60; characteristics, 5. Ee 
Legal Theory, 3. ae 
Legal Thought, Anglo-Saxon, 148. Pn 


Legal Transition, period of, 1. 

Legislative Reference Bureau, nature of, 168; 
bill drafting, 169; library work, 168; functions, 
169; difficulties and dangers, 170. 


} 


REFERENCE Work—A Summary, 
J. H. Leek, 168-71. 

Legislative Reference Work, present status, 171, 

Legislation, aversion to, 7. 

Legislators, 49, 50; improvement of, 51. a, 

Legislature, members of, 50. 

Legislature and Science, 52. 

Liability, subjection to, 11. 

Litigation, 55, 60, 61; delay in disposition, 54; 
modern, control of, 60. 

Lossyists FoR THE Poor, Otto G. Wismer, 
172-6. 


Maeper, Leroy M. A., Insanity and the Law, 


129-35. 
Magistrates, illegality of fee paid, 98. fs 
Marriage, doctrines of, 107; international, 18. 


Marve, Josiun—Tue Rute Maxixe Power 
OF THE Courts, 82-6. 

Massacuusetts, WorKMEN’s COMPENSATION 
ADMINISTRATION IN, R. C. Grandfield, 66-74. 

McCartny, D. J., Insanity and the Law, 129-35. 

Medical, Insanity, 133. 

Mental Diseases, 130. 

Mental Tests, 131. a 

Michigan, felony cases in, 144. eee 

Justin, General in Criminal 
Procedure, 112. 

Mind, mental disorder, 131. 

Moral and Social Restraints, 26. 

Morality, 53. 

Mothers’ Pensions (see pensions), 17, 29. 

Municipal Court, principle of specialization, 90. 


Natural Law, 50. 
Natural Resources, wasteful utilization of, 23, 
Natural Rights, 50. Ps 
Negotiable Instruments Act, 33, 55. ee 
Negotiable Papers, 13. : 
NEWER DEVELOPMENTS AND TENDENCES 
INTERNATIONAL Law, Jacob Goetz, 37-47, 
Notes ON THE DEFENDER IN CRIMINAL CASES, 
John S. Bradway, 119-28. 
Nuisances, intoxicating liquors, 103-4. 


Offenders, adult, 139; petty, 148; repeaters, 149, 

Oil and Gas, 22. ‘ 

Old Age Pensions, 29. 

Opinions, impartial physician, 72. 

Orrita, Ernest R., Public Defender. in Fed 
Police Courts, 146-51. 


Pardons, 142; numbers, 142; reasons for, 1438-4; 
responsibility of governor, 145. 

Parole, 136. : 

Pensions, mothers, 17; old age, 29. “= 

Persons AND Property, CHANGES IN THE Law 
or, J. P, Chamberlain, 15-25. 

Political Changes, 3. 
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Pounp, Roscor, Social and Economic Problems 
of the Law, 1-9. 

Powers of the Court, 83, 84, 85. 

PracticaL Experience Mrem- 
BERS OF THE Bar—ContTROL OF THE Bar, 
Raynor Gardiner, 163-7. 

Probation, administration of, 117; adult, 139 
140. 

Probation Commissions, 139. 

Propation Courts, THe Exten- 
ston or, Charles Chute, 136-41. 

Probation, origin and early development, 136; 
needs and possibilities, 141; results of, 141. 
Probation Officers, 138, 139, 140; appointments, 

138; salaries, 138, 189, 140, 141. 

Probation Laws, subsequent extension, 
lative status, 137, 138. 

Procress CRIMINAL Procepure, Justin Mil- 
ler, 112. 

Procress tn By Jury, A. G. Burr, 75-81. 

Property, disposition of, 21; personal, 13; pri- 
vate owners’ rights, 24. 

Property Law, 22; changes in, 23. 

Prosecutor, public, 120, 121; development of, 
122, 123. 

Public Control, 120. 

Public Defender, 127; advantage of, 148, 150; 
function of, 146, 147; results of, 150. 

Public Service Corporation Laws, 24. rst 


legis- 


Public Service, spirit of, 162. 
Public Utilities Commission, 84. My ed 


Punishment, ritual, 140. 
Pure Food and Drug Act (see Drug Act), 28. 


Sales Act, 33. 

Scandals, 159. tons 

Settlements (compensation), lump sum, 72. 

Sex, difference, 20. 

Sue.ton, Tuomas, Greater Efficacy of the Trial 
of Civil Cases, 95-101. 

Small Claims Courts, 63, 64. 

Small Loans Act, 17. 

Smith, Herper, Conciliation and 
Legal Aid, an Opportunity for Pioneering, 60-5. 

Social Agents, 137. 

Social Control, 1. 

SociaL AND Economic, or THE Law, 
Roscoe Pound, 1-9. 

Social Legislation, 52; interpretation, 67; adjudi- 


cation, 67. 
Social Problems of the Law, 1. eae 
Social Problems, solution of, 51. 7 


Social Structure Changes, 26. 5M ates 
Social Restraints, 26. 
Social Welfare, 29. 
Some Rer.iecrions on Soivine Pros- 
Lems BY Law, Theodore Johnson, 48-53. 
State Enactments, uniform, 32,34,35, 
Statute Law Court Decision, 15. 


Stock Transfer Act, uniform, 33. nie 

Supreme Court, authority, 11; appointment of 
justices, 93; responsibility, 93. 

Sotvine Soctat Prosiems By Law, Theodore A, 
Johnson, 48-53. 

Reep, Atrrep Z., Training for the Bar, 
152-6. 

Regulations, general, radio, 40. 

Regulations and Restrictions, 48. ine, 

Rent Laws, 23, 24. Te 

Restatements, 13, 14. 

Retrials, reduction of, 99. 

Rules, code of, 41. 

Rules of Procedure, control, 63; warfare, affect- 
ing radio and aircraft, 41. 

Rights, constitutional, 148, 149; private owner- 
ship, 24. 

Rosenserry, Marvin B., The Development of 
Substantive Law on Social as Distinguished 
from Purely Governmental Lines, 26-30. 


Terms, completion of, 144. 

Territorial Waters, 41, 42, 43. 

Tue DEVELOPMENT OF THE 
L. B. Day, 105-11. 

Tue Law or THE Famity, Persons AND Prop- 
ERTY, CHANGES IN, J. P. Chamberlain, 15-25. 

Tue Work or THe American Law Institute, 
Herbert F. Goodrich, 10-4. 

Torts, 129. 

TRAINING FOR THE Bar, Alfred J. Reed, 152-6. 

Trial, atmosphere of, 80; civil cases, 90; fairness 
of, 120; methods of, 121, 125. 

Trial Costs, effects of, 99. 

Trial Courts, 64; duties of judge, 56. 

Trial by Court, 147; by jury, 6, 75, 76, 77, 80, 
88, 104, 147. 

Trials, felony cases, 88; litigation, 61; misde- 


meanors, 120. » 
Trial Procedure, reforms in, 95. a! 


» 


Famity Court, 


Unanimity, 76. 

Unification, 93; economic, 1; political, 1; of 
judges, 91; separate tribunals, 88. 

Uniformity, 32, 33, 34, 35, 36; desire for, 32. 

Uniform State Laws, 12; legislation, 5. 

Unrrorm Laws Genera, William M. 
Hargest, 31-6. 


Versatility, 3 4) 


Volstead Act, punishment under, 104. 


Washington, Bar discipline in, 163. 

Wealth, distribution of, 29. 

Wismer, Orro G., Legal Aid Organizations, 
Lobbyists for the Poor, 172-6. 

Woman Suffrage Amendment, 18. 
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Woman as a Class, 20; protection of, 90. Massacuusetts, Robert Grandfield, 66-74. 
Work or THE American Law Institute, Workmen's Compensation Laws, 17, 34. ae 
Herbert F. Goodrich, 10-4. 

WorkMEN’s COMPENSATION ADMINISTRATION IN Zoning Laws, 23. 
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